




























































This work is dedicated to my beloved Sister, FARDUS MOHAMMED AHMED




















This work would have not been possible without a great devotion and assistance from different individuals who made the mission possible. First of all, I am beholden to the Open University of Tanzania for giving me an opportunity to be a candidate for the course, and also for the support in clearance during research on the topic. Coming to natural persons, I would like to express my sincere and profound gratitude to my supervisor, Dr ALLY POSSI, for his relentless guidance and enormous input to this work from the very early stages of its preparation to its completion.

I would like to express my thanks to my colleagues, friends and relatives for their material and moral support: Miss Lilian Victory Shirima, Mr Oscar Akundael Ndossi, and Joyce Joseph Soares for their support and advice during the research and writing of this Dissertation.    

I would like to take this enormous opportunity to express my sincere thanks to Hon. Dr. Kevin Mandopi from Commission for Human Rights and Good Governance of Tanzania for his great support during data collection and for giving me an opportunity to have interview with him, also I would like to express my sincere appreciations to the management of the Commission. Furthermore I would like to express my thanks to the management of Legal and Human Right Centre (LHRC) for their support during research, together with the students of Law School of Tanzania specifically from 23rd Cohort (2016/17) for their support in discussion and responses through questionnaires. 







The International Criminal Court (ICC) is the first permanent international court which was established purposely for prosecutions of responsible persons on genocide, crimes against humanity and war crimes.  The ICC in its operation has a significant role in protection of human rights. The fundamental human values such as right to life and liberty, freedom from torture and inhumane treatment are the ones frequently violated in context of war and armed conflicts. Africa, which has not escaped from such atrocities, has 34 signatories to the Rome Statute, the treaty that creates the ICC. Several African leaders have been prosecuted, summoned, or hunted for arrest by the ICC, the reason which brought into being the notion that ICC targets only African leaders. Several African states with the backup of African Union (AU) started to pull out from the court on the basis that the court targets only African leaders. States like South Africa and Burundi has already decided to withdraw from the Court. African States resorted to a solution that African Court on Human and Peoples’ Rights to be vested with criminal jurisdiction as alternative of withdrawal from ICC. Taking into account such motion of African States, this dissertation highlights on the justification African States to withdraw from the Court, the future of fundamental human rights protection in Africa, and the ability of Regional Courts (the present one and the proposed one to be established) to replace the role of ICC. The fact that ICC targets only African leaders is a sham; the real debate by African States is on complentarity and universal jurisdiction, powers of United Nations Security Council, and immunity of seating heads of states. Withdrawal from ICC and extending the jurisdiction of African Court is not the better answer toward human rights challenges facing the continent rather the Assembly of State Parties is the best forum where the contradictions between African States and ICC can be resolved. 
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1.1  Background to the Problem
The International Criminal Court (ICC)​[1]​ is the first permanent court which was established purposely for prosecuting of responsible persons on atrocities from Genocide, Crimes against humanity and War crimes.​[2]​ It is clear that there were other international courts or tribunals existed before the ICC, but such courts or tribunals were not on permanent basis. For quite a long time there was absence of a permanent international court to punish the perpetrators of international crimes. 

Although historically prosecutions of war crimes existed since ancient times of Greeks although such prosecutions were handled by domestic courts which obviously could not subject the alleged perpetrators to justice as the later were still in power.​[3]​ Fortunately in 19th Century the idea for prosecuting humanitarian violence started to emerge; international lawyers, diplomats, and advocates considered the creation of international judicial organ. The aim was to bring to justice the individuals responsible for atrocities carried in the name of state.​[4]​ The move was noted by the proposal to establish the international judicial body by one of the founders of Red Cross movement which grew up in Geneva in 1860’s. He made a proposal for drafting of a statute which aimed to establish the said Court.​[5]​ Although the task of the court was proposed to be the prosecution against breach of Geneva Convention of 1864 and other humanitarian norms but such proposal could not succeed as it was perceived premature and unnecessary for that particular time.​[6]​

The move toward making of the court was nourished through several making of conventions which codified laws of war. The Hague Conventions of 1899 and 1907 was the first to codify laws of war.​[7]​ Until 1914 all of the antagonistic states of world war I had ratified the 1899 Hague Convention and remained bound by the customary international law.​[8]​ Such conventions were used from time to time to establish war crimes like the responsibilities of perpetrators of world war I. Nevertheless the conventions did impose obligations to state parties but at the same time did not suggest any sanctions for the violation of such obligations.​[9]​ 

After the World War I, there was shocking and increase spread of public opinion demanding sanctions against the persons liable for atrocities in the war. At the Paris Peace Conference, an international meeting convened in January 1919 at Versailles,​[10]​ the matter was concluded by allowing prosecution of Kaiser Wilhelm II​[11]​ for supreme offence against international morality and the sanctity of treaties.​[12]​ Therefore the Versailles treaty​[13]​ set the framework for prosecution of German emperor including creation of special tribunal for such trial. The treaty also recognized right of the allies to set up military tribunals for trial of German soldiers against war crimes. Germany did not agree to the treaty and as a result very few persons who were accused of atrocities of war crimes ended to be tried and even being acquitted (some of them) by the German courts.​[14]​

Another treaty which provided for war crimes and prosecutions against such crimes was the Treaty of Sévres of 1920 which governed peace with Turkey. It was one of the many treaties that the central powers signed after their defeat during the World War I; the treaty was signed on 10thAugust, 1920 in Sévres – France.​[15]​ The treaty was not ratified by Turkey but also it was replaced by the treaty of Lausanne of 1923 which had contents of amnesty on all offences committed between 1st August 1914 and 20th November 1922. These steps were not enough to establish International prosecutions although they were important as a great motivation for the following years.​[16]​

The Nuremberg and Tokyo Trials also had notable aspects toward creation of the International Criminal Court, the Nuremberg trials were held to prosecute Nazi war criminals in Nuremberg under the supervision of four Judges. The trials were facilitated under the Nuremberg Charter which was validated via the London Agreement by the allied nations.​[17]​ On the other side the Tokyo trials were held to prosecute Japanese war criminals which were under supervision of eleven Judges held in Tokyo – Japan. The trials were facilitated by the Tokyo Charter which was established by executive decree of General McArthur. The Tokyo Charter was quite similar to the Nuremberg Charter where the accused were charged primarily with crimes against peace, war crimes and crimes against humanity.​[18]​ The specific features within the Nuremberg Charter includes the establishment of international military tribunal for trial of war criminals​[19]​ and the jurisdiction of the tribunal to punish the war criminals on crimes against peace, war crimes, and crimes against humanity.​[20]​ After the trials were concluded, the United Nations (UN) made further advancement by adopting a resolution in December 1946 declaring genocide a crime against international law. Later in 1948 the ‘Convention for the Prevention and Punishment of the Crime of Genocide’ was adopted. The early draft of the convention also included a modal of statute for establishment a court, but again, for that particular time it was too ambitious to have the Court in existence and thus the Court was not established.​[21]​   

In 9th December 1948, the United Nations General Assembly (UNGA) adopted a resolution which directed the International Law Commission (ILC)​[22]​ to prepare the statute of the International Court.  Together with the Commission’s assignment also the UNGA established the Committee for drafting the statute of the intended Court. The committee submitted its report in 1952 while the commission submitted the proposal in 1954.​[23]​ The two draft statutes by the ILC were shelved during the cold war, for that it passed quite a number of years without any advancement upon creation of the court, such incidences made the establishment of the Court politically unrealistic. The final draft version of the statute of 1994 and code of crimes of 1996 by the Commission played an influential role in preparation of the Rome Statute.​[24]​ In December 1995, a preparatory committee was established as one of continuous process and for preparation of model of the statute. There were different contributions from states which facilitated the creation of the widely accepted text, and such contributions mostly related to definitions of crimes and criminal law principles and procedures.​[25]​

Before the creation of statute of the court circumstances forced creation of the court on Ad hoc basis,​[26]​ the Court was created to address atrocities committed in former Yugoslavia (The International Criminal Tribunal for the Former Yugoslavia), which was established in 1993 purposely to deal with war crimes that took place during the conflicts in the Balkans in 1990’s.​[27]​ Also in 1994 the second tribunal was created for prosecution of Genocide and other serious violations of international humanitarian law committed in Rwanda in 1994.​[28]​There were other special courts or hybrid courts, such as Special Court for Sierra Leone (SCSL) and The Extraordinary Chambers in the Courts of Cambodia (ECCC).​[29]​

In December 1997, the UNGA decided to convene the ‘United Nations Diplomatic Conference’ on the establishment of International Criminal Court which was to be held in Rome – Italy from June 15th to July 17th 1998. Successfully the conference was held as planned consisting members from 160 states, more than 20 intergovernmental organizations, 14 specialized agencies of the United Nations, and 200 Non-governmental organizations.​[30]​Although it took almost 50 years since the UNGA had first proposed the creation of the court, at last the Rome Statute was adopted. The Statute was adopted by a vote of 120 in favor, 7 against and 21 abstentions, and the creation of the first permanent International Criminal Court became reality.​[31]​The ICC in its operation has a significant role in protection of human rights. The fundamental human values such as right to life and liberty, freedom from torture and inhumane treatment are the ones frequently violated in context of war and armed conflicts. The violations of fundamental human values are within the ambits of the crimes prosecuted by the court.​[32]​Among the crimes which fall within the Jurisdiction of the Court includes; the crime of genocide, crimes against humanity, and war crimes,​[33]​ all these crimes are defined to fit in the context of violation of fundamental human rights. Different acts such as murder, extermination, enslavement, deportation or forcible transfer of population, and torture​[34]​ are within the limits of fundamental human rights values.

Africa has 34 signatories to the Rome Statute, the treaty that creates the International Criminal Court. Africa has not escaped atrocities on Genocide, crimes against humanity and war crimes.​[35]​The good examples include that of Rwanda Genocide in 1994 which left more than 800,000 Tutsi’s dead. The armed conflict in Sudan specifically the war in Darfur which begun in 2003 resulted in the deaths of hundreds of thousands of civilians. Further, more than 600 human rights abuses in Central Africa Republic (CAR) since the outbreak of civil war in 2003. 

Several African leaders have been prosecuted, summoned, or hunted for arrest by the International Criminal Court, the reason which brought into being the notion that the International Criminal Court targets only African leaders. The same notion which pushed the African Union to come up with a non binding resolution in its 28th Summit held from 22nd to 31st January 2017 at Addis Ababa - Ethiopia calling for mass withdrawal of member states from the ICC.​[36]​Although there are states like South Africa, Burundi and Gambia which has already decided to withdraw from the court even before the AU summit.​[37]​ 

Taking into account such motion of African countries to push for withdrawal from ICC and the readymade decision of some states, this dissertation is intended to explore; the justification of the decision by African leaders to withdraw from the Court, the future of fundamental human rights protection in Africa, and the ability of Regional Court (extension of criminal jurisdiction of African Court) to replace the mandate of the International Criminal Court.

1.2   Statement of Research Problem
The problem in this study is the withdrawal of African countries from the ICC, the Court was purposely established for prosecution of persons responsible for atrocities of genocide, war crimes and crimes against humanity. Currently most African countries have been initiating process to withdraw from the court despite the fact that Africa has a good number of signatories​[38]​ to the Rome statute. Some of the countries which decided pulling out from the court include South Africa and Burundi. Recently AU decided to call for withdrawal of member states accusing the court of undermining their sovereignty and unjustly targeting only African leaders. To supplement the withdrawal, member states decided to extend the jurisdiction of African Court to try international crimes equivalent to the ICC. This research will assess as to the genuineness of such allegations by African leaders against the ICC that the courts targets African leaders. But it is important to assess whether the introduction of criminal chamber within Africa Court is practicable to supplement the ICC.  

Again, because of proximity between human rights and the function of ICC where the court act as an agent on protection of human rights violation, the research assess the probable consequences in case the African states steps forward with their intention of pulling out from the court. The said consequences concerns human rights protections, specifically in terms of court system or human rights protection mechanism in Africa. Basically we have the African Court on Human and Peoples’ Rights (and the expected African Court of Justice and Human and Peoples’ Rights). The protocol establishing the court to date has not been ratified by all African states, that in one hand but in the other hand only eight (8) states have made declarations allowing individuals to access the Court. For that case, if African countries withdraw from ICC and in case they equip the existing regional court with criminal jurisdiction then will such court be effective in protection of human rights. The same can be possible only if it will receive full co-operation from the member states, specifically co-operation in acknowledging the jurisdiction of the court.

1.3  Objective of the Study
The general objective or primary objective of this study is to analyse the future of human rights protection in the African continent.  

To identify the genuineness of the allegation by African states that the court is biased and usually targets African leaders; the main reason advanced by most African leaders is that, the Court usually targets African countries. Therefore, this study will make scrutiny to identify the validity of such allegations.

To identify the future court system in Africa in case African countries withdraw from the ICC; the African countries vow to withdraw from the Court and in lieu to empower the regional court with Criminal Jurisdiction to prosecute the crimes of war and crimes against humanity, therefore this study will try to identify if it is possible for African Countries to create a successful court system to substitute the International Criminal Court. 

1.4   Research Hypotheses
African countries like other places in the world has been facing atrocities from genocide, war crimes, and crimes against humanity . International Criminal Court is an international judicial body and not a political organ influenced or biased in administration of justice.

Mass violation of human rights and failure to prosecute the perpetrators of such violations will continue to subsist in case African states withdraw from ICC, the inclusion of criminal chamber within the African Court is impracticable. 

1.5   Literature Review
Monageng​[39]​ has widely discussed the current relationship between the International Criminal Court and Africa, expressing that Africa like other places has suffered from many tragic events like the long civil war in Siera Leone, the Apartheid in South Africa and the Genocide in Rwanda. All of these events led to the adoption of Rome statute in 1998, Africa being part of the world community for desiring for peace, security and justice. The author elaborates more on the procedures to refer any situation to the ICC, including a state party where the situation took place. African states has at different times referred different situations at ICC, a good example includes Uganda, Democratic Republic of Congo, Central African Republic and Mali. Also the Court does not have primacy over national Courts rather it adheres to Complementarity principle. 

Generally the author disputes the fact that ICC is targeting African states or leaders and in doing so he advanced several reasons. Among the reasons that the Court is helping victims from Africa in their course for justice as a result of several requests from the same African states. That also the proceedings at ICC are in accordance with the Rome Statute including abiding to Article 27 of the Statute on prosecution of Head of States. Another reason is that the African states should propose for amendments of Rome statute in case of any deficiency rather that advancing critics against the Court, the state parties should consider ways to improve the International Criminal Court through amendments to the Court’s legal framework. The author acknowledges that the situation concerning relationship between Africa and ICC is ultimately tense. The author however does not express on any possibility of withdrawal of African States from ICC nor does the author express on possibility of expanding the African Court to replace the ICC, the same discussion which will reign in this dissertation. 

Clarke, et.tal​[40]​ discusses the most serious challenge of the International Criminal Court recently which is its relationship with Africa, since the announcement of Prosecution of the Sudanese President Al Bashir the matter has turned to turmoil between the Court and African states which have raised their concerns while some of the states have threatened to withdraw from the Court. The authors argue that these concerns are not univocal, meaning that they does not represent the views of every African. There are different perceptions toward the Court, and it is important to separate between the different levels of such perceptions. The literature exposes the fact that, currently there are among  African countries which still believe on the importance of ICC; yet, the situation like the one concerning Al Bashir, Kenyata and Ruto together with politics of United Nations Security Council has combusted threats of mass withdrawal by African Countries from the ICC. The literature is quite relevant to the extent that, the authors describe the basis as to why Africa states considers the court to be biased. The literature analyses the weight of the fact that the court target only African states, and further distinguishes that not all African states has the same views on such notion. The discussion however does not cover the current situation of African Union to call for withdrawal from the Court by member states, and the future of ICC and Human Rights in Africa. 

Apiko and Aggad​[41]​ launch a discussion on the current relationship between the ICC and African Union, starting with a note that Africa had a great contribution toward making of the Rome Statute, the convention which creates the Court. But currently there have been attempts and/or intention of withdrawal by several African countries, starting with South Africa which notified the United Nations Secretary General on her intention to withdraw from Rome statute. Followed by Burundi which also notified the Secretary General on the same, while at the same time The Gambia, Uganda and Namibia have also declared their intention to withdraw from the Court. The relationship between the ICC and AU diverges on the basis that African Union is a political body while ICC is an international judicial body, although it is alleged to be politically biased. In general the literature analyses the reasons behind the withdrawal of African Countries from ICC,  the current relationship between Africa and ICC, how exactly the African states view the role of ICC as judicial body to try international crime. Also the literature discusses further steps taken by AU to extend the jurisdiction of African Court so as to vest the mandate to try international crimes. The relevance of this literature is centered on the fact that Africa had a great contribution in creating the ICC expecting the same to end impunity. The literature is also relevant to the extent that it analyses the igniting factors for some of African states to reach the decision of pulling out from the Court. Nevertheless the discussions in this paper was concluded prior to the AU decision calling for withdrawal of African countries from the ICC, the literature also does not cover the impact on protection of Human Rights as a result of withdrawal from ICC.   

Max Du Plessis​[42]​ has generally expressed the spread of concern by the African states that the International Criminal Court is biased towards prosecuting situations in Africa. That International Criminal Court is a tool of western powers targeting Africans; the Court is an agent of neo-colonialism. He further express that such concern was noted when the African Union deferred the arrest and investigation against President Al Bashir of Sudan by the International Criminal Court, and for that the African Union in 2009decided to expand the jurisdiction of African Court on Human and Peoples’ Rights to include the International criminal jurisdiction. The decision triggered the preparation of draft protocol for the establishment of African Court of Justice and Human Rights. The literature analyses several hurdles which indicate the complexity for expansion of jurisdiction of the African court, and also clearly shows such expansion is a result ofconcern by African states against International Criminal Court.The literature however does not cover the current intention by the African Union to call for mass withdrawal of African states from the International Criminal Court, it does not also cover the fact as to what will happen on the protection of Human Rights in case the new African Court takes the place of International Criminal Court, the same is intended to be discussed in this dissertation. 

Max Du Plessis​[43]​again in a separate literature continues to analyse the new African Court which is expected to have expanded jurisdiction similarly to that of International Criminal Court in International Criminal law. The literature analyses the new draft protocol of 2012 which amended the inoperative draft protocol of 2008, where it amends several aspects including the change of Court’s name from ‘African Court of Justice and Human Rights’ to ‘African Court of Justice and Human and Peoples’ Rights’. The author examines the positive and negative amendments by the new protocol, specifically the fact that the new protocol has contained an aspect granting the serving AU heads of states and other senior officials’ immunity from prosecution. The author again does not scrutinize the current position where the African Union call for mass withdrawal from the International Criminal Court, also the author does not analyse the future of Human Rights protection in Africa if the new African court succeed to replace the mandate of International Criminal Court in Africa.  

Max Du Plessis​[44]​in another article explains the relationship between South Africa as representing part of Africa and the International Criminal Court, the great contribution by South Africa to the creation of Rome statute, signing, ratifying and enactment of domestic law (The ICC Act) which marks the great commitment by African states to impunity within the African continent. It also shows the fact that International Criminal Court as a court created in part by Africans and for the benefit of Africans. The author explains on the position of South Africa which reflects the siding of Sudan President Al Bashir by supporting the AU resolution of deferring with the arrest of Al Bashir. Also the invitation of Al Bashir to South Africa during inauguration of President Zouma while the International Criminal Court had already issued arrest warrant against Al Bashir, although Al Bashir did not attend such inauguration. Despite the great contribution by South Africa still it seems South Africa supports the allegations that International Criminal Court is biased against Africa and sides together with other African regimes to protect President Al Bashir. Again the author does not discuss on the withdrawal of African states from International Criminal Court or even extension of Jurisdiction of the African Court, the same matter which is intended to be covered in this dissertation.

Elise Keppler​[45]​substantiates briefly that in year 2010 the International Criminal Court suffered two major setbacks in Africa, one is the decision by the African Union to call for disregard on enforcement of arrest of former Sudan president Omar Al Bashir, and secondly failure of two member states to arrest Al Bashir when he visited the two African Countries (Kenya and Chad).Keppler states further that, the African Union decision of July 2010 in Kampala Uganda was backed by reason that; the ICC prosecutor made several rude statements against Al Bashir and generally to situations in Africa, although the decision is not specific as to which statements exactly were made by the Prosecutor. Keppler reiterate further that, the African states are not totally united in disregarding their obligations to the Rome statute; some among the states still honor their obligations. It is only few states from Northern Africa including Libya and Algeria which are not even members to the Rome statute who labels the International Criminal Court as targeting only African states. It is wrong that ICC targets only African states, most of the investigations by the Court are initiated by governments of state parties or the United Nations Security Council, very few are initiated by the Prosecutor. Despite all these observations the author reflects the situation in 2010 and for that the current situation where the African Union has called for mass withdrawal is not covered by this literature. In addition the author has not reflected the consequences in Human Rights protection in Africa by the ICC and the current trend of expanding the criminal jurisdiction of African Court.

Jennifer Falligant​[46]​ elucidates in detail the situation in Darfur - Sudan in 2003, eruption of violence in Darfur which led to massive deaths of civilians, and as a result the violence was labeled as the world’s worst humanitarian crisis. For that fact the United Nations started to monitor the situation and demanded the apprehension of the Arab militia known as Janjaweed, as a result the Sudanese government not only failed to apprehend and disarm the Janjaweed but also failed to stop the attacks against the civilians. United Nations Security Council referred the situation to ICC Prosecutor; as a result arrest warrant was issued against Al Bashir being the perpetrator of the violence. Generally the author has discussed on the mandate of the United Nations Security Council to defer the Court’s prosecution of Al Bashir and the legitimacy of the ICC as a judicial institution capable of deterring violent crimes and ending impunity. The discussion does not reflect the assertion by African Union that the Court targets only African leaders, neither does it discuss the expansion of jurisdiction of African Court nor withdrawal of African states from the ICC, the discussion which will be covered exhaustively in this dissertation. 

Ngolo​[47]​ describes the future of International Criminal Justice in Africa focusing first on the importance of criminal justice and realisation of its nature in the continent. The author argues further that, there is close relation between International Law and Politics where in Africa Politics may circumvent those in power from National judicial systems, political considerations may exceed legal decisions. The author describes the assertion by African Union that International Criminal Court targets only Africa and thus calling the member states not to corporate with the Court, the African Union can be wrong with such critics considering the fact that such critics ignore the principle of complementarity. There are different ways of taking situations to the International Criminal Court including African states themselves; also African Union can not represent the views of Africa as a whole. The article discusses the implementation of international criminal justice in Africa and the future of the International Criminal Court. The shortfall of the Article is that, it discusses the situation when African Union called for non corporation with ICC and not withdrawal from ICC. Likewise the paper does not discuss the expansion of Jurisdiction of African Court, and the future of Human Rights protection in Africa. 

Apreotesei​[48]​traces the beginning of work by the International Criminal Court specifically on the first situations to be investigated by the Court. The author briefly reflects on the establishment of the Court and the former existed tribunals which proceeded before existence of permanent International Criminal Court. The author reflects on the different situations at the beginning of operation by the Court referring in a nutshell to the incidents in Democratic Republic of Congo (DRC), Situation in Darfur (Western Sudan), Central African Republic (CAR) and Uganda. All these situations which led to massive killings, rape, involvement of Children in armed group and other grave violations of Human Rights which took place in Africa. Though the author has not discussed on the critics of African leaders toward ICC, but the Article reflects the situations in Africa and how the International Criminal Court reacted to the same.    

Claire Lauterbach​[49]​ argues how the African states had contributed to the establishment of International Criminal Court, but until 2008 almost all the cases before the Court involved African conflicts. Despite the fact that many African states have signed the Rome statute but there have been strong critics from the continent toward the Court, but the situation is different from the Human Rights activists within the continent who considers the Court as a great move toward facilitating redress against victims of Human Rights violation. Lauterbach argues further on the decisions of African states to join the Court or not basing on political analysis by the said states. The article does not directly discuss on the current position of African Union calling for member states to withdraw from the Court, the same discussion which will prevail in this dissertation. 

Weldehaimanot​[50]​in his Article clarifies the relationship between the African Union and the International Criminal Court, specifically the core issues which are opposed by African states concerning the operation of the Court. Weldehaimanot expresses three issues in connection with the Rome statute, the first being one of the ways the Court may acquire jurisdiction over a certain matter, and that is by referral from United Nations Security Council over a certain situation. This way which is blessed under Article 13(b) of the Rome Statute is considered by African states as violation of the global constitution, “seemingly referring to the Vienna Convention on the Law of Treaties (1969) which is widely held as a code of customary international law.” The second issue discussed by Weldehaimanot is on the complementarity, where the ICC is considered to be complimentary to the national jurisdictions and not substitution to the same jurisdictions. The ICC has jurisdiction over a case where the same has been investigated and prosecuted by the responsible state with jurisdiction over the matter or the said state is unwilling to investigate and prosecute, this issue is seemed to raise concern in African Union. The last issue is on the discretional powers of the ICC Prosecutor in accordance with Article 53 of the Rome Statute. The Article also discuss in a nutshell other aspects such as situation concerning Sudanese president Al Bashir and the reaction of African Union, merits and demerits of African Union on the matter, possibilities of Denunciation of Rome Statute by the African Union and the Discretionary powers of the United Nations Security Council and the Prosecutor. Albeit the fact that this Article discusses denunciation of Rome Statute by African Union, it has not covered the aspect of withdrawal of African states from the Rome Statute. The literature does not in any way discuss the future of Human Rights protection in Africa, the same discussion to be contained in this dissertation.

Magliveras and Naldi​[51]​ briefly express the solemn obligations the member states to the Rome Statute have toward the International Criminal Court. That member states including African states has obligations toward the Court to the extent of enforcing arrest warrants and surrender of the person wanted by the Court for Prosecution. The authors discusses the reaction raised by the Trial Chamber of the International Criminal Court after failure of certain African governments to arrest and surrender the Sudanese President Omar Al Bashir to whom the arrest warrant was issued by the Court, such Governments includes the one of Kenya and Chad. Specifically the Article discusses the non compliance of Malawi to the Rome Statute as on 14thOctober 2011 Al Bashir visited Malawi capital, Lilongwe and took part in a summit meeting of the Common Market for Eastern and Southern Africa. Generally the authors base their discussion on all the incidences surrounding failure of Malawi to honor its obligations (as required by the Rome Statute) toward the Court. The Article does not discuss withdrawal of any African Country from the International Criminal Court and the future of the Court, which is the main discussion in this dissertation.  

Murungu​[52]​ puts it clear that, after consultation and quite a long process the African Union decided to amend the Protocol on the establishment of African Court of Justice and Human Rights so as to vest the African Court with criminal jurisdiction to prosecute international crimes such as Genocide, crimes against humanity and war crimes. Murungu describes the genesis for such decision by African Union categorizing the cause factors into long term and short term causes, but generally the main cause described for such move is nothing else rather than the prosecution of African officials by the International Criminal Court and domestic courts of European states. The author further describes as to whether the establishment of criminal chamber will be a solution toward assertion that ICC targets African leaders. The author describes that, through political commitment by African Union and adoption of treaty to guarantee such commitment and corporation the establishment of criminal chamber might be a success. The author further describes arguments for and against establishment of criminal chamber but the literature does not exhaust the impact as to the protection of Human rights if African states withdraw from ICC, the major discussion within this dissertation.  

Zawati​[53]​ explains widely on the principle of Complementarity as among the basic principles in referring the situation to the International Criminal Court, the principle basically explains the requirement of national or domestic judicial system to handle the matter and administer justice before being referred to the International Criminal Court. Complementarity principle is essential in operation of the Court, an example has been cited by the author on the case against Abdullah Al-Senussi who was the former chief of Libyan intelligence. After the determination by the Pre-trial chamber of the International Criminal Court, the court observed that Libyan domestic courts were capable to try the case. In this literature the author has widely discussed on Complementarity principle as determination of relationship between the ICC and national criminal accountability mechanisms, and the practical application of the principle. Although among other basis of African state’s allegations against ICC is also Complementarity principle, but the author has not covered current ongoing situation of African states threatening to withdraw from the Rome statute.

Igwe​[54]​ take on brief discussion on International Criminal Law, although the discussion also touches on International Criminal law and situations in Africa but basically the main discussion is on elusiveness of International Criminal Law. The author describes the on going perception that International Criminal Court has mainly dealt with situations on breach of International Criminal Law from Africa although the breach seems to take place in several places all around the globe. The author describes the process at the International Criminal Tribunal for Rwanda, Special Court for Sierra Leone and even situation concerning Sudan. Generally the literature inquires the role and possibility of International Criminal Law to maintain international peace and security. The literature however does not embark on the core discussion concerning the future of Human Rights protection in Africa in case the African Union succeed to convince member states to withdraw from ICC.

1.6   Research Methodology 
This is a field research which was undertaken to analyse the future of human rights protection and court system in Africa. Following withdrawal of African states from ICC there is a threat toward the future of human rights protection within the continent. The research explores the validity of such withdrawal by African states and probable solution to ensure the problem is not prospective one. 
  
1.6.1  Sources of Data
The researcher collected both primary and secondary sources of data; Primary data which has been useful as it confirms the reality as well as reveals as to what extent the problem of the study exists practically. Secondary data through case law, articles, journals, books and other relevant materials exposed the existing gap to the researcher thus helping to scrutinize what has been said by other researchers, and through them the researcher has focused on and addressed the existing loopholes and their practical solutions.

1.6.2  Data Collection Methods
The method used depended on what kind of data was to be collected, Primary data has been collected by way of questionnaire and interview while secondary data has been gathered by way of reviewing different literatures and works of other researchers, reviewing case laws, and various international instruments (treaties, protocols, etc).    

1.6.2.1  Primary Data 
The researcher has collected primary data firstly through questionnaires which were distributed to lawyers in their individual capacity, lawyers in different institutions and organizations; who are acquitted with skills and knowledge on international law, international organs, human rights law and practical aspects of human rights protection. The institutions and organizations include Legal and Human Rights Centre (LHRC), Legal Department at Tanzania Revenue Authority (Main Office – Dar es Salaam), Mkono & Co. Advocates in Dar es Salaam, and The Law School of Tanzania. The questionnaires were designed in form of open ended questions and also contained some closed ended questions. Generally it gave freedom to the respondents to express their views in terms of their experience and even what they believe to be the best to be done. 

Secondly, the researcher had interview with several persons who have knowledge in international criminal law and international human rights law. The researcher had interview with Hon. Dr. Kevin Mandopi, Commissioner at the Commission of Human Rights and Good Governance of Tanzania. Also Counsels at Mkono & Co. Advocates in Dar es Salaam. The researcher was able to have a group discussion with some of Law School students of 23rd Cohort at the Law School of Tanzania in Dar es Salaam. And also discussions with law interns at Legal and Human Rights Centre (LHRC) in Dar es Salaam.    

1.6.2.2  Secondary Data
Secondary data included documentary review where a detailed library research has been conducted in which the problem has been analyzed through the examination and study of international instruments, text books, journals, articles and case law on the related study and other relevant material available. The researcher visited libraries of The Law School of Tanzania at Dar es Salaam, Open University of Tanzania at Dar es Salaam, and the library at Mkono & Co. Advocates located in Dar es Salaam. 

Electronic sources also formed part of secondary data where the researcher had access to some website and search engines concerning operation of international bodies, international instruments, international cases and even some of articles and journals.

1.6.3  Sampling and Sampling Procedure
The selection of respondents based on random sampling. The selection priority focused on professionalism and expertise where by relevant institutions such as the Commission for Human Rights and Good Governance, Legal and Human Rights Centre, and the Law School of Tanzania were visited due to their significance in practical aspects of international human rights law.   
 
Purposive sampling method has been used because the respondents are lawyers and scholars who in one way or another have been involved in practical aspects concerning promotion and protection of human rights.  
 
Concerning Sample Size, since the research was conducted in Tanzania mainland, the targeted population was located in Dar es Salaam region. Given the objective of the research, the targeted population was not less than 50 lawyers with practical knowledge on human rights law. Other information was gathered from University and Firm Libraries in Dar es Salaam.  





THE ESTABLISHMENT OF THE INTERNATIONAL CRIMINAL COURT, THE AD HOC TRIBUNALS AND HUMAN RIGHTS PROTECTION
2.1  Introduction
Whenever there is violation of peace and security the need of justice has been of utmost importance. Basically international justice is important so as to ensure peace, stability and socio economic development in any society.​[55]​ The International Criminal Court (ICC) undoubtedly was a result of breach of international law and mass violations of human rights. Such impunities drove the necessity to have an international court which will address breach of international law and violation of fundamental human rights. The court which will be responsible to bring into justice the responsible persons for breach of international law and human rights violations and redress the victims of human rights violations. 

International Criminal Court is the international judicial organ which was created after the adoption of the Rome statute in 17th July 1998 at the United Nations (UN) sponsored conference in Rome, Italy.​[56]​ The Statute was the result of approval of 120 states which gathered in Rome at the diplomatic conference. The conference was marked as the most significant step toward the fight against impunity.​[57]​ Although the statute was created in 1998 but it’s entry into force was in July 2002 while election of first Judges and the Prosecutor of the Court took place in 2003.​[58]​The Court has jurisdiction to try the responsible persons accused of international crimes which includes genocide, crimes against humanity and war crimes. The Court among its functions also has power to ensure redress to the victims of such international crimes.​[59]​ The Court also played a great role to ensure rule of law globally and this has been possible through impelling national systems to investigate and prosecute the perpetrators of such violations. The Court has in great extent being able to empower national jurisdictions and ensure implementation of justice. The presence of the Court alone suffices to stand as a warning to the future dictators or perpetrators of international crimes.​[60]​Generally it can be argued that, ICC is not just a Court rather it is an important international system of delivering justice; the system which was created by the voluntariness of international community which included states, civil societies and international organizations.​[61]​

2.2   Establishment of the Court
It is quite evident that the need to have the ICC has its root many decades ago. In tracing the historical background on the establishment the court it is quite important to categorize the progression into three phases. The idea for establishment of the Court, the codification of international crimes and historical events which necessitated the creation of the international criminal court on ad hoc basis before formal establishment of a permanent Court. For the purpose of this dissertation I will also make an overview highlight on the first two tribunals​[62]​ and the Special Court for Sierra Leone.
2.2.1   The Idea
Prosecutions of war crimes or the perpetrators of war crimes is not a new idea which emerged first in the 19th century after atrocities from world war I and II, rather it was an idea since ancient times of Greeks. The prosecutions however were handled by domestic courts which obviously could not subject the alleged perpetrators to Justice as the later were still in power.​[63]​ In 1474 the first international trial was conducted against Peter Von Hagenbach for atrocities committed during the occupation of Breisach,​[64]​ he was prosecuted and punished for war crimes.​[65]​ Fortunately in 19th century the idea for prosecuting humanitarian abuses started to emerge, international lawyers, diplomats, and advocates considered the creation of International Criminal Court. The aim was to bring to justice the individuals responsible for atrocities carried in the name of state.​[66]​ Henri Dunant proposed to establish the court as he was one of the founders of Red Cross movement which grew up in Geneva in 1860’s, he further proposed for drafting of statute to establish the International Criminal Court. Although the task of the court was proposed to be the prosecution against breach of Geneva convention of 1864 and other humanitarian norms, but such proposal could not succeed as it was perceived premature and unnecessary for that particular time.​[67]​ 

2.2.2   The Codification of International Crimes
Before establishment of the Court the international community in several instances tried to codify the international crimes through different international instruments, such codification definitely indicated the need of creating international judicial organ to deal with the application of such instruments, some of these instruments went further even to establish the international ad hoc tribunals to deal with certain events.

The first notable conventions which were created to codify laws of war were the Hague Conventions of 1899 and 1907.​[68]​ Until 1914 all of the aggressive states of World War I had ratified the 1899 Hague Convention and remained bound by the customary international law.​[69]​  Such conventions were used from time to time to establish war crimes like the responsibilities of perpetrators of World War I; nevertheless the conventions did impose obligations to the state parties but at the same time did not suggest any sanctions for the violation of such obligations.​[70]​

Another instrument in the process of creation of the Court was the Versailles Treaty.​[71]​ This was one of the meetings which was held purposely to decide the fate of the defeated nations involved in the World War I. In the Paris peace conference, an international meeting convened in January 1919 at Versailles,​[72]​ the matter was concluded by allowing prosecution of Kaiser Wilhelm II.​[73]​ The German emperor was prosecuted for supreme offence against International morality and the sanctity of treaties.​[74]​ Therefore, the Versailles treaty not only initiated the prosecution of German emperor but also included creation of special tribunal for such trial. The treaty also set a framework which facilitated the prosecutions of other German soldiers against war crimes by military tribunals. The matter was negatively received by Germany which challenged the treaty and thus very few persons who were accused of atrocities of war crimes ended to be tried and even being acquitted (some of them) by the German courts.​[75]​ 

Another treaty which provided for war crimes and prosecutions against such crimes was the treaty of Sévres of 1920 which governed peace with Turkey. It was one among several treaties that the central powers signed after their defeat in World War I. the treaty was signed on 10th August 1920 in Sévres – France,​[76]​ but it was not ratified by Turkey. Later on it was replaced by the treaty of Lausanne of 1923 which had contents of amnesty on all offences committed between 1st August 1914 and 20th November 1922. These steps were not enough to establish international prosecutions although they were important as a great motivation for the following years.​[77]​

Lastly, was the Nuremberg Charter, the Nuremberg and Tokyo trials also had notable aspects toward creation of the International Criminal Court. The Nuremberg trials were held to prosecute Nazi war criminals in Nuremberg under the supervision of four Judges. The trials were facilitated under the Nuremberg Charter which was passed in the London Agreement by the allied nations.​[78]​ On the other side the Tokyo trials were held to prosecute Japanese war criminals which were under supervision of eleven Judges held in Tokyo – Japan. The trials were facilitated by the Tokyo Charter which was established by executive decree of General McArthur. The Tokyo Charter was quite similar to the Nuremberg Charter where the accused were charged primarily with crimes against peace, war crimes and crimes against humanity.​[79]​ The specific features within the Nuremberg Charter includes the establishment of international military tribunal for trial of war criminals​[80]​ and the jurisdiction of the tribunal to punish the war criminals on crimes against peace, war crimes, and crimes against humanity.​[81]​

After the trials were concluded, the UN made further advancement by adopting a resolution in December 1946 declaring Genocide a crime against international law. Later in 1948 the ‘Convention for the Prevention and Punishment of the Crime of Genocide’ was adopted. The early draft of the convention also included a modal of statute for a court, but again for that particular time it was too ambitious to have the Court in existence, and again the Court was not established.​[82]​

2.2.3   The Ad hoc Tribunals
In 9th December 1948, the United Nations General Assembly (UNGA) adopted a resolution calling the International Law Commission (ILC)​[83]​ to prepare the statute of the Court.  Together with the ILC also the UNGA established the Committee for drafting the statute of International Criminal Court. The committee submitted its report on establishment of the court in 1952 while the commission submitted the proposal in 1954.​[84]​ The two draft statutes by the ILC were shelved during the cold war, for that it passed quite a number of years without any advancement upon creation of the court. Such incidences which delayed the process made the establishment of the Court politically unrealistic. The final draft version of the statute of 1994 and code of crimes of 1996 by the ILC played an influential role in preparation of Rome statute.​[85]​ In December 1995, a preparatory committee was established as continuous process and for preparation of ‘widely accepted consolidated’ text of convention. Also there were contributions from states which mostly related to definitions of crimes and criminal law principles and procedures.​[86]​
Before the creation of statute of the court circumstances forced creation of the court on ad hoc basis. This included The International Criminal Tribunal for the Former Yugoslavia (ICTY) and International Criminal Tribunal for Rwanda (ICTR). Also there was creation of Special or Hybrid Courts such as Special Court for Sierra Leone (SCSL) and The Extraordinary Chambers in the Courts of Cambodia (ECCC).

2.2.3.1   The International Criminal Tribunal for the Former Yugoslavia (ICTY)
The ICTY taking the form of international court on ad hoc basis, was the first tribunal to be established by the UN since the Nuremberg and Tokyo trials.​[87]​ The tribunal was established by the UN through Resolution No. 827 of United Nations Security Council (UNSC) posed on 25th May 1993.​[88]​ The tribunal was established as a response to mass atrocities which took place in the Balkans in 1990’s. The atrocities took place specifically in places of Croatia, Bosnia and Herzegovina where thousands of civilians were killed and wounded, tortured, and sexually abused in detention camps while hundreds of thousands compelled to abandon their homes.​[89]​ It was situated in The Hague consisting of three main divisions which are; chambers, registry and office of the Prosecutor.​[90]​ The Tribunal was vested with jurisdiction over four clusters of crimes which were committed on the territory of the former Yugoslavia since 1991. The clusters of crimes included violations of Geneva Convention, violation of the laws or customs of war, genocide and crimes against humanity. Almost 160 persons were charged before the tribunal and it successfully set precedent on genocide, war crimes and crimes against humanity. The tribunal further shown that an individual’s senior position can no longer protect them from prosecution.​[91]​

2.2.3.2   International Criminal Tribunal for Rwanda (ICTR)
In 1994, the world witnessed the unprecedented events which took place in Rwanda. The events which took place included murder, violent sexual abuses and grave violations of humanitarian law, the events which were characterized as genocide.​[92]​ The Rwandan genocide has its roots from the ethnic enmity between Hutus and Tutsis which was prevailing for many years. At last genocide was triggered by the death of President Habyarimana of Rwanda caused by plane crash. Soon after the crash on 16th April 1994, the Hutus in the army and the Hutu militiamen started to murder and committing mass violations of human rights against the Tutsis.​[93]​

Following such crisis Rwanda requested the UNSC to set up a tribunal so as to bring the responsible persons to justice. In 8th November 1994, the UNSC passed Resolution No. 955 establishing the ICTR.​[94]​ The tribunal was located at Arusha in the United Republic of Tanzania and its appeal chambers located in The Hague. Almost 93 individuals including high rank government and military officials, politicians, businessmen, militia, media as well as religious leaders who were alleged to be responsible on the perpetration of genocide were indicted.​[95]​ The tribunal successfully managed to produce substantial body of jurisprudence on genocide,​[96]​ crimes against humanity and war crimes as well as forms of individual and superior responsibility. The tribunal delivered its last judgment on 20th December 2012 and for that the tribunal’s judicial work now remains with appeals chamber.​[97]​

2.2.3.3   Special Court for Sierra Leone
First it must be understood that when we talk about Special Courts we mean kind of hybrid courts which usually is like amalgamation of national court and international court so as to say. The court normally uses both international and domestic laws, Judges within the country where crisis took place and from other countries. Special Courts provide internationally acceptable decisions and avoids limitations by internal judicial system.​[98]​ The crisis in Sierra Leone was a result of the militant group known as Revolutionary United Front (RUF) which vested itself with the mandate to cleanse the existing regime from corruption in 1991. The RUF initiated a violent campaign against the government in power and later refused even to give up control to the new government after the democratic elections. The situation led to massive killings, rape, sexual abuse, destruction of properties and displacement of large populations, the crisis was officially over by January 2002.​[99]​

Sierra Leone requested the UNSC to set up a special court where the responsible persons from crisis can be prosecuted. Therefore the Special Court for Sierra Leone (SCSL) was established. The court was established by an agreement between Sierra Leone and UN (SCSL Agreement) on 16th January 2002, and the court became functional on June 2003.​[100]​ The court had jurisdiction on war crimes, crimes against humanity, other serious violations of humanitarian law, and serious violations of Sierra Leonean law.​[101]​ In 2003, the prosecutor brought 13 indictments against leaders of RUF, the Armed Forces Revolutionary Council (AFRC), and the Civil Defence Forces (CDF); later the indictment of Liberian President Charles Taylor.​[102]​ At last nine persons were convicted and sentenced to terms of imprisonment ranging from 15 to 52 years.​[103]​

2.2.4   The launch of the International Criminal Court 
In December 1997, the UNGA decided to convene the ‘United Nations Diplomatic Conference on the establishment of International Criminal Court’ which was to be held in Rome – Italy from June 15th to July 17th 1998. Successfully the conference was held as planned consisting members from 160 states, more than 20 intergovernmental organizations, 14 specialized agencies of the UN, and 200 non-governmental organizations.​[104]​ Although it took almost 50 years since the UNGA had first proposed the creation of the court, at last the Rome statute was adopted by a vote of 120 in favor, 7 against and 21 abstentions, and the creation of an International Criminal Court became reality.​[105]​
2.3   The Rome Statute
As earlier mentioned, the Rome statute is an instrument establishing and providing for operating guidance for the international Criminal Court. The statute was adopted on 17th July 1998 in the UN sponsored conference in Rome – Italy after 120 states voted to adopt the instrument. Although the Statute was adopted in 1998 but it had to wait for almost 4 years until July 2002 when it entered into force.​[106]​ Currently there are 124 member states to the Rome statute; out of that number 34 members are African states. Other members includes; 19 are Asian - Pacific states, 18 are from Eastern Europe, 28 are from Latin America and Caribbean states, and 25 are from Western Europe and other states.​[107]​ The Statute contains XIII parts with a total number of 128 Articles governing all aspects for the operation of the Court. 

2.3.1   Jurisdiction of the Court
The jurisdiction of the Court is well provided under Article 5 of the Rome statute.​[108]​ The ICC as influenced by its purpose of establishment it has jurisdiction over international crimes, specifically the crime of genocide, crimes against humanity, war crimes, and crime of aggression.​[109]​ The Court’s Ratione temporis is limited only to the crimes committed after the entry into force of the Rome Statute. In that case no one can be prosecuted in the ICC for the crimes committed before the Rome statute entered into force.​[110]​ The Court may exercise its jurisdiction only if the crime is committed to a state party (the state party to the Rome Statute) or where the accused is a national of a state party. A state which is not party to the Rome statute may lodge a declaration to the registrar of the court so as to accept the exercise of Court’s jurisdiction where it has been requested to do so.​[111]​

On part of applicable law, the court at first place should apply the Rome statute as fundamental law which provides for the jurisdiction of the Court. The Court may also apply the elements of crimes and the rules of procedure and evidence. In second place the court may apply different treaties, principles and rules of international law. Finally the Court may apply general principles of law derived by the court from national laws provided that they are not inconsistent with the Rome statute.​[112]​

2.3.2   Exercise of Jurisdiction/ Referral of Situation to the ICC  
There are mainly three ways in which a situation can be referred to the ICC, the first way is by the state party where there is one or more crimes committed which falls within the jurisdiction of the court. The state party may request the prosecutor to initiate investigation on a certain situation so as to determine the responsible persons to be charged of the crimes.​[113]​ A good example is when Uganda referred situation against the alleged Commander-in-chief of Lord Resistance Army (LRA), Joseph Kony.​[114]​

The second way is by the Prosecutor of the Court, the prosecutor has the power to initiate investigation patterning to any situation after having information on the same. The prosecutor may seek further information from states, organs of the UN, intergovernmental or non-governmental organizations, or any other reliable sources so as to assess the seriousness of the matter. If satisfied by the information received and/or sought the prosecutor must seek authorization for investigation before the Pre-Trial chamber of the Court. After determination the Pre-Trial chamber may authorize or reject investigation as requested by the prosecutor.​[115]​ One of the situations when the prosecutor initiated investigation was on the situation in Kenya against Uhuru Kenyatta at the time he was the Deputy Prime Minister of Kenya.​[116]​

The third and last way is by the UNSC, where it has mandate to refer any situation to the Court under the auspice of Chapter VII of the UN Charter.​[117]​ The logic behind this kind of referral is simply to ensure the Court available to the Security Council to investigate situations which can cause threat to international peace and security. It should be clear to the fact that UNSC is the one vested with the obligation to ensure international peace and security.​[118]​ Also the importance of this kind of referral it enables the Security Council to refer the situation even from States which are not parties to the Statute through the UN Charter, and therefore it widens the jurisdiction of the court.​[119]​ There are limitations however for the Security Council to enjoy such powers. The Security Council is required to refer to the court a situation and not a specific crime. It is upon the Court to investigate on the situation and identify which crimes are to be prosecuted.​[120]​ This condition is very important so as to ensure that the independence of the court is preserved against the powers of the Security Council. The Security Council can refer the situation retroactive from the date of request; however it should not be for the crimes before Rome statute came into force.​[121]​ A good example of referral by the UNSC is the situation in Darfur – Sudan against President Omar Al Bashir.​[122]​

The Statute however gives the Security Council powers of deferral where ‘No investigation’ or prosecution may be commenced or proceeded for a period of 12 months after the Security Council through a resolution adopted under Chapter VII of the UN Charter has requested the Court to do so. However the same request may be renewed by the Security Council under the same conditions.​[123]​

2.3.3   Admissibility Issues/ the Complementarity Principle
For the Court to have jurisdiction it must determine the admissibility of such case, certain conditions must be satisfied so as the case to be admissible. The admissibility of cases in the ICC which is also referred as Complementarity principle implies that, national courts will have jurisdiction to prosecute responsible persons on crimes committed. The jurisdiction of ICC is complementary to that of national courts which has primary duty over prosecutions against responsible person(s).​[124]​  The adoption of this principle is fundamental to ensure the preservation of national sovereignty, where the state concerned maintains their primacy over their criminal jurisdiction.​[125]​ It has to be satisfied that a case has not being investigated or prosecuted by a state concerned which has jurisdiction, and also the state is unwilling or unable genuinely to carry out the investigation or the prosecution of responsible person(s). Another condition, where the state has investigated over a situation and has decided not to prosecute the responsible person(s), also where the person(s) has not being already prosecuted on the same situation complained about.​[126]​

The Court may however investigate and prosecute a case if the matter has already been investigated or prosecuted by the state concerned or intended not to be prosecuted. This usually may happen on the following circumstances; where the proceedings by the state where made for the purpose of protecting the culprits from the crimes prosecuted by the Court (under Article 5 of the Rome Statute), or where there have been unjustified delay in the proceedings which are contrary to the intention to dispense justice. Another circumstance is where the proceedings were not being conducted independently and impartially.​[127]​ 

2.3.4   Composition and Administration of the Court
The Court has mainly four organs which include the Presidency, Chambers (appeals division, trial division, and pre-trial division), the office of the Prosecutor, and the Registry.​[128]​ Judges are elected as full time members of the court and are available to serve on such basis including the president.​[129]​ The number of Judges required is 18 in total although the presidency can propose the increase of judges to the member states giving the reasons for such proposal. The Judges are nominated by the state parties and are chosen from among persons of high moral character, impartiality and integrity who possess the qualifications required in their respective states for appointment to the highest judicial offices.​[130]​ The Presidency together with the first and second vice-presidents are elected by majority votes of the judges, and serve for a term of three years or until the end of their term of office as Judges.​[131]​ The Chambers consist of three categories including the appeals chamber which constitute the president and other four judges. The trial chambers constitute not less than six judges and the pre-trial chambers consist of not less than six judges.​[132]​ The Judges are independent in the performance of their functions and judges are not allowed to participate in any activity which is likely to interfere with their judicial functions.​[133]​

The office of the Prosecutor acts independently as a separate organ of the court. It is responsible for receiving referrals and information on commission of crimes and then investigating and prosecuting the perpetrators of crimes. The office is headed by the Prosecutor assisted by one or more deputy prosecutor(s), but they must be of different nationalities and they serve on full time basis. The Prosecutor is elected by secret ballot by majority votes of the members of the Assembly of State Parties (ASP). The Prosecutor will nominate persons to be elected as deputy prosecutor(s) and will be elected on the same way as prosecutor.​[134]​

The Registry is headed by the Registrar who is a principal administrative officer of the court. The registry is responsible for non-judicial aspects of the administration and service of the court. The Registrar is elected by majority votes of the judges through secret ballot, and also elects the deputy registrar in the same manner. The Registrar will hold office for a term of five years and will be eligible for reelection once, the same applies to the deputy registrar.​[135]​

Also the Rome statute under Part XI establishes the assembly of state parties (ASP) which acts as the legislative organ and is responsible on several functions. The functions of ASP includes to elect and remove judges, chief and deputy prosecutor. Other functions are to approve and allocate budget, approve official cooperative arrangements with other organizations such as UN, to adopt Court’s rules of procedure and evidence, elements of crimes, and rules of separate organs. Also the ASP has the mandate to create subsidiary bodies and amend the statute.​[136]​

Generally the Rome Statute provides for the legal framework on smooth functioning of the Court. There are many aspects within the statute such as general principles of criminal law, investigation and prosecution procedures, trial process, penalties, appeals and revisions procedures, enforcement and other matters. All of these aspects cannot be exhausted to the fullest but the above ones are preliminary and basically important to be discussed so as to understand the operation of the Court.    

2.4   International Criminal Court and Human Rights
It is undisputed that there is close relationship between the ICC and Human Rights, where the court in a certain way acts as an agent of human rights protection. In analyzing the relationship between the ICC and human rights different aspects must be considered. 

The first aspect is the origin of ICC and human rights; it is clear that after world war II it is when the focus was upon development of international human rights and international justice. The atrocities occasioned by the Nazi during the world war II inevitably lead to the prosecution of perpetrators of such atrocities and thus it was a new beginning of international human rights law.​[137]​ The same situation also gave rise to the adoption of ‘Universal Declaration of Human Rights.’ It is when the international community made of sovereign states declared set of fundamental rights and freedoms that all human beings are entitled despite of any difference they have. From this point it is when the demand of international justice also led to the establishment of the International Criminal Court.​[138]​ The Court officially started its function in the year 2002 but it is crystal clear that the idea is rotted back since the times of World War II. The Court and human rights share almost the same igniting factors for their development.  
  
Secondly, the Jurisdiction of the Court and fundamental human values, the ICC has jurisdiction over the international crimes as well defined under article 5 of the Rome statute. The crime of genocide and crimes against humanity which includes murder, rape, imprisonment, enforced disappearances, enslavement, sexual slavery, torture, and apartheid;  also war crimes which can be an international armed conflict or non international armed conflict, all these prohibited acts in a large part forms the fundamental human rights.​[139]​

Lastly, the function of ICC, to understand one of the functions of the ICC one has to understand the history for the establishment of the court which so far we have discussed it in several parts of this dissertation. But, most important is to understand the wording of statute; I would like to quote part of the Preamble from the Rome Statute;
“Mindful that during this century millions of children, women and men have been victims of an imaginable atrocities that deeply shock the conscience of humanity”​[140]​
Another part reads as follows;
“Determined to put an end to impunity for the perpetrators of those crimes and thus to contribute to the prevention of such crimes”​[141]​

Therefore the ICC was created by the international community of sovereign states purposely so that it can act upon terminating the grave crimes which threaten world peace, security and well being.​[142]​ The court clearly acts as an agent in protection of human rights where the perpetrators of atrocities which basically falls within the ambits of violation of human rights are prosecuted and punished for their wrongs. 
The office of the Prosecutor of ICC has investigated on several situations which basically are human rights violations. A good example is that of Uganda where the Court issued the arrest warrant on 8th July 2005 against the members of Lord Resistance Army (LRA), including Joseph Kony, Vincent Otti, Okot Odhiambo, Dominic Ongwen, and Raska Rukwiya.​[143]​ The LRA have for many years caused fear and mass violations of human rights against civilian population of Northern Uganda. The aforementioned perpetrators are charged with crimes against humanity and war crimes, including murder, sexual enslavement, intentionally attacking civilians, pillaging, rape, cruel treatment of civilians and forced enlistment of children soldiers, but they have not been arrested.​[144]​ All the above mentioned crimes are basically fitting in the massive violations of human rights. 

3.0   Conclusion





THE INTERNATIONAL CRIMINAL COURT AND AFRICA

3.1  Introduction
Africa is among the continent which had great contribution toward the making of International Criminal Court (ICC), from the contribution in the Rome conference until the signing of the Rome statute. Currently Africa has 34 signatories to the Rome statute.​[145]​ Many situations have been referred to the ICC from Africa, and many African leaders have been prosecuted by the court. At the same time there are several African leaders who are wanted by the Court but not yet arrested.  There are several examples including Ommar Hassan Ahmad Al Bashir (the Sudanese President) who is wanted by the court for several crimes allegedly committed in Darfur Sudan.​[146]​ Ahmad Al Faqi Al Mahdi a Tuareg Islamist militia in North Africa (Mali) who was prosecuted and found guilty of co-perpetrator of war crimes committed in Mali.​[147]​ Abdallah Banda the Commander in Chief of the Justice and Equality Movement (JEM) who is alleged of war crimes committed in Darfur Sudan.​[148]​ Callixte Mbarushimana of Rwanda who was alleged on crimes against humanity and war crimes, the pre-trial chambers of the court declined to confirm the charges.​[149]​ These are some of examples but generally there are many situations from Africa which have been referred to the ICC. 

In 2008, at the regular session of the African Union Assembly, the African Union (AU) adopted a decision on the ‘abuse of the principle of universal jurisdiction.’ in 2009, at the meeting of 30 African states that have ratified the Rome statute they called for the United Nations Security Council (UNSC) to postpone proceeding against President Al Bashir.​[150]​ Also in 2013, the AU unexpectedly decided that, no charges should be commenced or continued before any international court or tribunal against any serving AU head of state or government. The AU decided further that any member state wishing to refer any situation to the ICC must first seek advice from the AU.​[151]​ In general there have been several events indicating the poorly going relationship between ICC and Africa, until the current decision of the AU (January 2017) that member states should withdraw from the Court.

3.2   Contribution of the African States to the Rome Statute
In preparing of the Rome statute African states have played a very important role.​[152]​ It is clear that African states have been actively involved in negotiations for the establishment of the court since the move begun almost 20 years ago. Delegations including South Africa, Senegal, Lesotho, Malawi, and Tanzania participated discussions for the establishment of the court in early 1993. This was when the draft statute was presented at United Nations General Assembly (UNGA) by the International Law Commission (ILC) for consideration.​[153]​ At the Rome Conference in 1998 almost 47 African states were present for drafting of the Rome Statute. The same states pushed for the adoption of the statute and most of them voted on the favour of adopting the statute.​[154]​

African states had a very active contribution in making and developing the ICC, 17 African states were the first among the 60 states that ratified the Rome statute. Currently African states form the largest part of ICC member states in which 34 states out of 124 are state parties.​[155]​ Even the AU itself was initially supporter of the court; more than two-thirds of the members of AU are also parties to the court. Again most situations from Africa have been referred to the court by the same states where the incidents occurred.​[156]​ In developing the court more than 800 African civil society organizations are members of the coalition for the International Criminal Court (CICC).​[157]​ 21 African states have national coalitions for the ICC that actively work on implementing Rome statute in national legislation and strengthening  the Courts activities in Africa.​[158]​ In 2005, the African Commission on Human and Peoples’ Rights (ACHPR) issued a resolution​[159]​ calling for the civil society organizations in Africa to offer high standard cooperation to the court. The ACHPR requested the civil society organizations to adhere to the rule of law internationally and reinforce the Rome statute.​[160]​
Generally Africa has a great contribution in establishment of the ICC and not only that even in development of the same court, it includes also the representation to the court in terms of judicial officers. 

3.3   State Obligation toward the Court
3.3.1   An Overview
The first important thing to note is that States do possess the so called ‘International Legal Personality’ the principle which denotes rights, duties and obligations under international law. States remains as primary actors in international criminal justice; states have original personality in international law compared to international organizations which derives their personality from respective states.​[161]​ Despite the fact that under international criminal justice it is an individual who will be responsible for any crime committed but the main legal person who facilitates the work of the court is the State party.​[162]​

It is mandatory requirement in accordance with the Rome statute that all state parties to the court shall cooperate fully with the court in all matters patterning to investigation and prosecution of Crimes within the Jurisdiction of the court.​[163]​ It is a general and binding obligation in accordance with the Rome statute that each state party has to fulfill.​[164]​ Despite the fundamental principle to fulfill any treaty in good faith, commonly referred as pacta sunt servanda also the statute requires full cooperation with the court. The state parties are required to cooperate in all aspects concerning investigation and prosecution, and such cooperation applies to all organs of the Court.​[165]​ The court at any time when it deems necessary may request for cooperation to any state party to the Rome statute, and it shall be a mandatory obligation for such state to cooperate with the court. Failure for the state party to cooperate with the court and consequently prevent the court to exercise its function and powers then the court can make the findings to that effect. The court after making findings may refer the matter to the assembly of state parties (ASP) or to the United Nations Security Council (UNSC) if the original matter was referred to the court by the UNSC.​[166]​ This obligation of state parties to cooperate with the court can be on different aspects such as arrest, surrender of wanted persons to the Court, and other forms of cooperation outlined under article 93 of the Rome statute.​[167]​

3.3.2   ICC and the Will of State Parties 	
It should be noted that the ICC does not have its own enforcement mechanism in its functions, and for that it depends only on the will of state parties.​[168]​ And this has been a great challenge toward the court that it is dependent to the will of state parties in accomplishment of its mission. National courts and governments also has a role to play as part of state obligation toward the ICC by enforcing judgments and decisions of the court, and also provide for reparations under national laws for victims of crimes under international law.​[169]​ The responsibility of enforcing the sentences of imprisonment must be shared between the ICC and State parties, where they must accept the sentenced persons and ensure the detention of such persons are in accordance with the statute and international standards.​[170]​ The only way to ensure such cooperation is by state parties to enact and having in place necessary implementing law. The implementing legislation under the state party must provide for punishment of offences against the administration of justice by the ICC.​[171]​

3.3.3   African States Parties and their Obligation to ICC 	
African states which are parties to the Rome statute have no exception to honour their obligations to the court in accordance with the Statute. As observed earlier that the court is powerless without the will of the state parties, this has caused great disappointment recently to the court from African states.​[172]​ A good example is the non cooperation of African states patterning to the execution of arrest warrant issued by the court against the Sudan President Omar Al Bashir.​[173]​ The issue of state obligation to cooperate with the ICC in Africa has currently threatened completely the functioning of the court. As it is clear that the Court cannot exercise its functions without cooperation from the State parties and this is a major difference between the ICC and ad hoc tribunals. ICC depends on states as primary actors while the previous ad hoc tribunals which were the creatures of UN and has full support of the UN through the UNSC.​[174]​ There is clear difference between the obligations that arise from the Rome statute and the obligations that arise from the UN Charter and Security Council resolutions.​[175]​

3.4  Withdrawal of African Countries from ICC
3.4.1  The Current Relationship between the Court and Africa
As pointed earlier in this dissertation, Africa has played a great role in formation of the International Criminal Court; however, the Court’s relationship with Africa currently is in turmoil. The ICC has widely being accused for targeting only African leaders or countries.​[176]​ In several events from 2008 up to 2016 the AU through different decisions has criticized the ICC on its prosecutions, basically many prosecutions involves African countries.​[177]​ Not only have the critics from AU to the Court which rise concern but also several African countries notified the United Nations Secretary General (UNSG) of their intentions to withdraw from the Court. In 12th October 2016, the Burundian parliament voted in favour of withdrawal from the Court, the decision which was blessed by the Burundi President when he signed a decree allowing the country for withdrawal. Burundi has already notified the UNSG of the intention to withdraw from the Court. The same initiative was taken by South Africa which notified the UNSG in 19th October 2016 of its intention to withdraw from the Court. The same decision has been reached by countries like The Gambia, Uganda and Namibia, though they have not already notified the UNSG.​[178]​ At last the AU through its 28th ordinary session held from 30th – 31st January 2017 at Addis Ababa – Ethiopia decided to call for member states to withdraw from the Court. The AU insisted to speed up the already made decision to extend the jurisdiction of African Court on Human and Peoples’ Rights (AfCHPR) to try international crimes.​[179]​ The relationship between ICC and Africa has undergone several phases until it reached this moment when AU has reached a decision for its member states to withdraw from the court, these events are well covered in the subsequent parts. 

3.4.2   The Non-cooperation movement
The relationship between Africa and ICC started to be in turmoil around 2009 when the court issued an arrest warrant against the Sudan President Omar Al Bashir. One year before, which was 2008, the AU through its peace and security council requested that the proceedings against Al Bashir be suspended.​[180]​ The arrest warrant against President Al Bashir was on the basis of his individual criminal responsibility on the crimes allegedly committed in Darfur – Sudan.​[181]​ The Darfur conflict has its origin from ethnicity between the Arab groups and non Arab groups, Darfur is largely inhabited by the non Arab Muslims. In Sudan ‘Arab’ refers to a state of mind and the politicization of race, rather than the physical appearance or colour.​[182]​ There were normal tribal disputes for a long time among the groups which were resolved from time to time through negotiations and customary law. The arab government in the city Khartoum often has taken side of the arabs in case of any dispute concerning resources.​[183]​The increasing favouritism and racial discrimination led to the foundation of opposition groups against the government. Such groups include the Sudan Liberation Army (SLA) and the Justice Equality Movement (JEM).​[184]​ After Al Bashir came to power as the president of Sudan he initiated fight against the groups (SLA & JEM). The government used the ‘Janjaweed’ militia to fight against the opposing groups. The militias were supplied with military supplies, they attacked the civilian population and also the government is alleged to perpetrate genocide on civilians.​[185]​ The Janjaweed militia carried out attacks against the non arab tribes mainly the Zaghawa, Masalit and Fur and perpetrated atrocities on civilian populations which caused forced displacement.​[186]​ 

In 2004, the United States Secretary of State Colin Powell accepted that genocide was taking place in Darfur, the same was confirmed by Joint Implementation Mechanism (JIM) which was established by UN to investigate on the matter. JIM recommended that the Security Council refer the situation to the ICC.​[187]​ In 2005 the UNSC through resolution 1593 decided to refer the matter to the ICC prosecutor under article 13(b) of the Rome statute.​[188]​ In July 2008, the ICC prosecutor Moreno-Ocampo prayed before the ICC for arrest warrant against Al Bashir on the grounds that Al Bashir committed not only war crimes and crimes against humanity but also genocide.​[189]​ In 2009, the pre-trial chamber issued arrest warrant against Al Bashir and expressed that his official capacity as sitting head of state does not exclude him from criminal liability.​[190]​

The news for issuance of arrest warrant against President Al Bashir was negatively received by many African countries, the news triggered hostility and a great opposition against the court. It was not only African states against ICC rather it was now AU against the ICC.​[191]​ The AU basically argued that the act was considered as abuse of principle of universality by disregarding the immunity of state and government officials. Also arguing that the ICC targets only Africans and the ICC Prosecutor is guilty of selective justice by ignoring the alleged perpetrators in other parts of the world.​[192]​ Therefore in 2009, the AU passed a decision calling for member states not to cooperate with the Court by virtue of article 98 of the Rome statute. The basis of such decision by AU was on the fact that waiver of immunity as according to article 27 of the Rome statute do not apply to the non-member states such as Sudan.​[193]​ In 2010, when the AU met in Kampala – Uganda it removed the harsh words used in the decision but again maintained its position and requested its member states to balance their obligations between the AU and the ICC.​[194]​

Since the decision by AU for not cooperating with the ICC on the arrest warrant of President Al Bashir many African countries being state parties to the Rome statute failed to honour their obligation to the Court. In July 2010, President Al Bashir visited Chad to attend a summit meeting of the community of Sahel-Saharan States (SEN-SAD) but he was not arrested despite the pending arrest warrant.​[195]​ In August 2010, again Al Bashir visited Kenya at the ceremony celebrating the Country’s new Constitution, and still he was not arrested. In May 2011, Al Bashir visited Djibouti and In October 2011, Al Bashir visited Malawi which failed to arrest him. ICC was compelled to refer Malawi to the UNSC and ASP for such failure.​[196]​ At another instance the ICC criticized South Africa for failure to arrest President Al Bashir when he visited Johannesburg for African Union meeting in 2015.​[197]​

3.4.3   Claim against Abuse of Universal Jurisdiction
Universal Jurisdiction refers to the idea that national courts may opt to prosecute individuals who are alleged of any serious crime against international law; such as genocide, war crimes, crimes against humanity, and many others. This principle is based on notion that such crimes harm the international community or international order itself which individual states may act to protect.​[198]​ The basis of former international tribunals was quite different from the present international court; taking an example of ICTY or ICTR they enjoyed primacy as basis of their jurisdiction.​[199]​ The tribunals possessed sort of concurrent jurisdiction with the national courts to prosecute persons involved in serious violations of humanitarian law. The advantage was that the states concerned were not given chance to claim jurisdiction first so as to circumvent prosecutions against the responsible persons involved in the alleged atrocities. Unfortunately this primacy was not opted during the discussions in creation of the Rome statute rather the universal jurisdiction was considered the best option.​[200]​During the 11th ordinary session of the AU held from 30th June to 1st July 2008 the assembly adopted a decision on the ‘abuse of principle of universal jurisdiction’, it was a result of opposition by African countries on prosecution of African leaders.​[201]​ African states claimed that the abuse of principle of universal jurisdiction was the development which could endanger international law and infringe state sovereignty. As a result the AU decided that none of the arrest warrants from the ICC should be executed.​[202]​ The assembly of the AU demanded that the chairperson of AU should table their concern to the UNSC and UNGA for consideration, and also to arrange a meeting between AU and European Union (EU) to discuss the matter, also to ensure that the pending warrants are withdrawn.​[203]​

In the 10th and 11th meetings between AU and EU which were held in 16th September 2008 and 20th-21st November 2008 addressed the issue of universal jurisdiction. Among the matters agreed first was to continue discussions on the issue and secondly to create an ad hoc expert group which was to facilitate the discussions. The task was to work on the interpretation of the principle of universal jurisdiction​[204]​ and issue a report.​[205]​ On 15th April 2009, the Advisory Technical Ad hoc Expert Group issued its report which contained several recommendations. This motion of abuse of principle of universal jurisdiction has been commonly raised from time to time in regular sessions of the AU.​[206]​ Despite of these discussions to find the solution on universal jurisdiction warrants against senior officials were still being issued. It is when the AU appealed to the UN to suspend all execution of warrants of arrest issued by individual European states. A good example includes arrest warrant issued by France against Rose Kabuye, the Chief of Protocol to the President of Rwanda.​[207]​  In 2009, in AU’s regular session held in July the assembly argued the need to have an international regulatory body. The said regulatory body will have power to review and/or handle complaints or appeals arising out of abuse of the principle.​[208]​ In the next session held in July 2010, the AU assembly called for the member states and the EU to comply with the recommendations of the expert group, in the session held in January 2011 the assembly repeated again compliance with the recommendations and also repeated its need to have international regulatory body on the principle of universal jurisdiction.​[209]​

In 2009, the discussion concerning universal jurisdiction was introduced by Tanzania on behalf of group of African states. The AU also invited the member states to submit information and observation to the UNSG on the Scope and application on the principle of universal jurisdiction.​[210]​ The principle has been considered by the UN and also being discussed by UNGA from 64th to 66th sessions.​[211]​ The UNGA after calling again of states views it noted a multiplicity of views from states and therefore there was a need to have further contemplation on better understanding of the principle. Therefore UN had to establish a working group in its 66th session to work further on the same matter.​[212]​ In the 70th session the UNGA invited member states and other observers to submit information and observations on the scope and application of universal jurisdiction including international treaties and/or respective national legal rules and judicial practice.​[213]​ The UNGA also requested the UNSG to prepare and submit to the UNGA in the 71st session which commenced on 13th September 2016 a report of such information and observations. The AU demanded the inclusion of the AU model law as part of the information to be submitted to the UNGA. Generally the development of model law reveals the efforts of AU to engage with UN and EU on issues of concern patterning to universal jurisdiction.​[214]​	

3.4.4   Demand for Review of the Rome Statute
In 8th and 9th July 2009, 30 African States members to the Rome statute held a meeting where only 25 countries attended. The non parties to Rome statute were not involved in the meeting, at this instance there was a great fear on the withdrawal from the Rome statute. At the meeting the African member states adopted six recommendations including; firstly commitment to the rule of law and the fight against impunity,  secondly to inquire on vesting criminal jurisdiction to the African Court on Human and Peoples’ Rights, thirdly monitoring proceedings at the ICC by affected parties with regard to the appeals proceedings and immunities, fourthly strengthen the legal capacity of member states to prosecute these crimes, fifth was to convene a meeting between African states parties to prepare for the review conference recommending the issue of immunity of officials of non-states parties and the power of the UNSC to refer and postpone cases to the Court, and lastly was the importance of application of article 16 of the Rome statute to postpone the proceedings against President Al Bashir.​[215]​

After request of assembly of states to defer the proceedings against President Al Bashir the Assembly of AU also requested the AU Commission to convene a meeting of African states parties and non-states parties at expert and ministerial levels to prepare for the review conference. Among other things to be addressed in the conference is Article 13, 16, 27, 98 and the procedure of the ICC.​[216]​ Also the Assembly requested the preparatory meeting to prepare the guidelines and code of conduct for the ICC prosecutor. The guidelines which intends to regulate the exercise of his/her discretionary powers when initiating proceedings. the Commission was requested to make follow up on this request of guidelines and code of conduct and submit a report on the session to be held early 2010.​[217]​

The ministerial preparatory meeting was held on 6 November 2009 to prepare for review conference, 26 out of 30 African Member states to the Rome statute attended. Different issues were discussed including; guidelines for exercise of discretion of the prosecutor, powers of UNSC to refer and defer cases, immunity of officials whose states are not parties to the Rome statute and other matters such as proposal relating to the crime of aggression.​[218]​ After the meeting several resolutions were adopted including; firstly request the ICC Prosecutor to review the 2009 Regulations and 2007 policy paper regarding the guidelines and code of conduct of the exercise of prosecutorial powers to include powers promoting peace, secondly retaining article 13 of the Rome statute without any amendment, thirdly calling for amendment of article 16 of the Rome statute to the effect that states with jurisdiction over a situation to have mandate to request UNSC to defer the matter before the Court. Also to allow UNGA to exercise such powers in cases where the UNSC has failed to take a decision within specified time, fourthly the need of clarification on immunity by non-states parties whether removed by the Rome statute, the assembly of state parties was to discuss in order to have clarification on the scope and application of the articles pertaining to non states parties.​[219]​ Ten days later in eighth session of ASP at The Hague held from 16th to 26th November 2009, the resolutions of preparatory meeting was presented. The amendment of article 16 was widely opposed; the assembly proposed the establishment of Working Group of Assembly of States Parties for the purpose of considering amendments of the Rome statute. The amendment proposed included article 16 of the Statute, the issue of clarification of Articles 27 and 98 were not discussed at all, also no agreement was reached on the remaining resolutions.​[220]​ The Ninth Assembly considered the amendment of article 16 and decided to hold informal consultations in the context of working group before the 10th assembly.​[221]​

In the AU’s Extraordinary session held in 12th October 2013, the AU made a decision on several aspects including; firstly no future trial of a sitting head of states to take place and to fast track the process of expanding the mandate of the AfCHPR to try international crimes, secondly African states parties to propose relevant amendments to the Rome statute in accordance with Article 121 of the Statute, thirdly African states members put the issue and its impact on the reconciliation on the agenda of ICC’s annual meeting, fourthly any AU member state that wishes to refer a case to the ICC may inform and seek the advice of the African Union, fifth President Uhuru Kenyata will not appear before ICC until such time as the concerns raised by the AU and its member states have been adequately addressed by the UNSC and the ICC, and lastly to convene an extraordinary session towards the end of November 2013 to review the progress made in the implementation of the said decision by AU.​[222]​ During the 12th annual Assembly of state parties to the Rome statute the African member states were able to put the agenda item of “Indictment of Sitting Heads of State and Government and its consequences on peace and stability and reconciliation”. It was soon after the ICC ruled out that President Uhuru Kenyatta must attend the trials. At last the Assembly reached a decision that the rules of procedures of the court be amended to allow defendants to appear via videoconference on trials.​[223]​

In 25th ordinary session of AU held in Johannesburg – South Africa, the AU assembly through decision Assembly/AU/Dec.586(XXV) recommended formation of an open-ended Ministerial Committee of Ministers of Foreign Affairs (MCMFA). The same was established and had its meeting on 27th September 2015,​[224]​ the function of the Committee was to ensure that decisions of the AU Assembly on the ICC are implemented. The decisions including; ensuring suspension of the proceedings against President Omar Al Bashir, withdrawal of referral case in The Sudan by UNSC, and suspension of proceedings against Deputy President William Ruto of Kenya by the Court or UNSC. Although the proceedings against Ruto were vacated by trial chamber on weak evidence but still the Al Bashir case is still ongoing.​[225]​

3.5   Vesting the African Court with Criminal Jurisdiction
3.5.1   Introduction to the African Court
The African Court​[226]​ on Human and Peoples’ Rights (AfCHPR) is the Continental Court established by African Union member states to ensure the protection of human and peoples’ rights in Africa. The Court is established by virtue of article 1 of the Protocol to the African Charter on Human and Peoples’ Rights on the establishment of an African Court on Human and Peoples’ Rights (The Protocol).​[227]​ The protocol was adopted on 9th June 1998 in Burkina Faso and came into force on 25th January 2004 after it was ratified by more than 15 countries.​[228]​ The Court has a permanent seat at Arusha in the United Republic of Tanzania.​[229]​ The jurisdiction of the AfCHPR is over all cases and disputes concerning the interpretation and application of the African Charter on Human and Peoples’ Rights (Banjul Charter), the protocol establishing the court and any other relevant human rights instrument ratified by the states concerned.​[230]​

As to July 2017 a total of 30 African states are members of the Court, and out of 30 states it is only 8 states have made declaration in accordance with the Protocol establishing the Court recognizing the competence of the court to receive cases from NGO’s and individuals.​[231]​

3.5.2   African Court and International Criminal Justice
As already discussed in the previous parts of this dissertation, the relationship between African states and ICC has never been as tense and strained as it is today. Despite the fact that African states played a great role in bringing ICC to life but there are many disappointing statements by African countries against the ICC recently.​[232]​ As a result of indictment and prosecution of African state officials either by domestic courts of European nations and/or the ICC the African states proposed to establish a criminal chamber within the African court.​[233]​ In February 2009, at the AU summit held in Addis Ababa – Ethiopia the AU Commission and the ACHPR were requested to make assessment on the possibility of vesting criminal jurisdiction to the African Court.​[234]​ Further in July 2010, the AU requested the AU commission to finalize the study of vesting criminal jurisdiction to the African Court and submit its report in 2011, the commission engaged consultants concerning the study and also to prepare the draft protocol for establishment of criminal chamber within the African Court.​[235]​ The consultants were able to submit the report and the draft protocol​[236]​ to commission which later organized two workshops at Midrand – South Africa in August and November 2010 to validate the findings of the study.​[237]​ In July 2011, the AU Assembly adopted a decision whereby it requested the AU commission to actively pursue the implementation of the decision on empowering African court with criminal jurisdiction.​[238]​ In June 2014, the African Union adopted the Protocol on amendments to the Protocol on the statute of the African Court of Justice and Human Rights (Malabo Protocol), which now extends the jurisdiction of yet-to-be established African Court of Justice and Human Rights to crimes under international law and transitional crimes.​[239]​

3.6   Conclusion
















PRESENTATION AND ANALYSIS OF DATA
4.1   Introduction
It is crystal clear that there is a proximate relationship between the function of ICC and human rights. ICC among other things has a great role to ensure respect to human rights by administering justice toward the victims of violations of human rights,​[240]​ the violations which normally takes place in context of armed conflicts. The research reveals that African continent has not escaped mass violations of human rights; in several instances international human rights law has been violated. Lack of good governance and disrespect of rule of law has taken place in different parts of the continent. Such instances have forced the ICC to play its part in administration of justice, and for that several African leaders have been prosecuted and some still wanted by the Court. 

Currently the relationship between Africa and ICC is in turmoil, the African states alleging the court to be biased for targeting only African leaders. The assertion is based on three major areas including complementarity principle, the role of United Nations Security Council (UNSC) and immunity of the sitting heads of states. Such allegation resulted to some of the states withdrawing from ICC, and currently such decision of withdrawal is backed by African Union. As a result the African states vowed to extend the jurisdiction of African Court on Human and Peoples’ Rights to prosecute international crimes found in the scope of the Rome statute.    
4.2   Africa and Human Rights Crisis
4.2.1   The Concept of Human Rights and Good Governance
At this point it is very important first to highlight on two important concepts, human rights and good governance. The two concepts are closely related and interdependent, good governance and human rights are mutually reinforcing each other. Human rights principles provide a set of values to guide the work of governments and other political and social actors as they provide a set of performance standards against which these actors can be held accountable. On the other hand, without good governance, human rights cannot be respected and protected in a sustainable manner. The implementation of human rights relies on a conducive and enabling environment.​[241]​

The concept of human rights can purely be presented as "rights (​http:​/​​/​en.wikipedia.org​/​wiki​/​Right" \o "Right​) and freedoms (​http:​/​​/​en.wikipedia.org​/​wiki​/​Freedom_(political)" \o "Freedom (political)​) to which all humans are entitled" merely by reason of being human (​http:​/​​/​en.wikipedia.org​/​wiki​/​Human" \o "Human​). Human rights are conceived in a universal conception that all humans deserve the rights and freedoms without being marginalized.​[242]​ 

The other concept, good governance, can be exhausted in different ways depending on concepts and the relation of study from which the meaning depends. It depends whether a person defines the concept on political view, economical view or civil right view. Starting with the meaning of governance, it means the exercise of political power to manage the affairs of state.​[243]​ Governance means the process of decision making and process by which decisions are implemented (or not implemented).​[244]​Good Governance means a good or proper way of exercising political authority with regard to fight against corruption, respect of rule of law, democracy, transparency, and accountability.​[245]​

4.2.2   Adherence to Human Rights and Good Governance in Africa
Africa like many other places has not been absolutely safe from tragic events which faced the continent from time to time. Africa has experienced bloody conflicts, gross violations of human rights and genocide.​[246]​ There are several examples from different parts of African continent where there have been alleged mass violations of human rights and abuse to the concept of good governance (disrespect of democracy and lack of rule of law). Starting with the genocide in Rwanda in 1994 where the Hutu militiamen undertook the massacre against the Tutsis; murder, violent sexual abuses and grave violations of humanitarian law were carried out by the Hutus. The incident which to date has left unprecedented impact to the victims,​[247]​ this incident took place in Africa. The crisis in Sierra Leone in 1991, the Revolutionary United Front (RUF) conducted the operation against the government in power and later refused to give up control of the country to the new elected government. The campaign by RUF resulted to massive killings, incidents of rape and sexual abuse, destruction of properties and displacement of large population,​[248]​ again this happened in Africa. The conflict in Democratic Republic of Congo (DRC) which started in 1992, which ultimately resulted to Laurent Kabila launching military campaign against Mobutu SeseSeko. The campaign which resulted to removal of Mobutu from power and Kabila became DRC’s President. Another war erupted in 1998 which left more than three million victims and half million refugees. Laurent Kabila was assassinated in 2001 and replaced by his son Joseph Kabila;​[249]​ this situation took place in Africa. The Darfur situation in Sudan which had left hundreds of thousands of people dead, and two million people has been displaced.​[250]​ The alleged grave violations of humanitarian law said to be conducted by Janjaweed militia and well backed by the Sudan Government under the leadership of President Omar Al Bashir, this happened on the soil of Africa.​[251]​ Central African Republic (CAR) is one of the parts of Africa which became the battlefield for political and economic interests. The conflicts are resulted from ethnicity between the Sara-Kaba and Yakoma Tribes. The conflicts in CAR prevailed for number of years which resulted referral to the ICC by the CAR government in 2004,​[252]​ again this situation prevailed in Africa. Since 2002 the Lord Resistance Army (LRA), an armed group, believed to be under the command of Joseph Kony have carried insurgency and attacks against Uganda People’s Defence Force and against civilian population. The attacks by LRA have resulted to murder, abduction, sexual enslavement, mutilation, as well as destruction of properties,​[253]​ this situation happened in our continent, Africa.​[254]​
It should be noted that, it doesn’t mean that Africa is the leading continent in mass violations of human rights and disrespect on the principle of good governance. Rather it is the fact that Africa also has not escaped from several situations on mass violations of humanitarian international law.  That is why due to the prevalence of these situations Africa had to make a decision and to support practically the creation of ICC, believing the same to be a solution against impunity.​[255]​ It is because of these situations and many others all over the world, since the mass atrocities after world war I, which gave rise to the ICC. To date there are still some of African states which believe that ICC has an important role in Africa for protection of humanitarian international law.​[256]​ At this juncture it is important to refer the views of Monageng​[257]​ which clearly describes the concept of having ICC to manage situations including the ones from Africa;​[258]​
 “…by supporting the ICC, Africa aligns itself with its own values of justice and commitment against oppression and impunity. The concept of justice and accountability are part of African traditions and cultures. African societies have shown the ability to deal with the legacy of violent conflicts by promoting justice for victims and enabling the restoration of community relations and reconciliation.” 

Generally it is undisputed that grave violations of international criminal law, international human rights law and abuse of principles of good governance happen in many incidences in Africa. And sometimes African governments and leaders are involved in these situations, they perpetrate such atrocities. According to Hon. Commissioner Dr. Mandopi, the reality is; lack of consciousness and failure to respect democracy by many African leaders is among the reasons which lead to war and human rights violations in Africa.​[259]​

With the above highlighted facts Africa needs a judicial body, regardless which exactly it is, either ICC or African Court, but a judicial body to bring into justice perpetrators of such atrocities. Such violations should be brought to an end. Also an international judicial body will stand as a warning against the repeating of such events. Nearly 90% of the questionnaire distributed to lawyers has positively agreed that ICC has a great role in Protection of Human Rights, including in Africa. 

4.3   ICC as an Independent Judicial Body or Political Organ
It has been widely discussed in the previous chapters that ICC is the permanent Court which was created for the purpose of prosecuting responsible persons on international crimes.​[260]​ And it has been highly influenced, in terms of its structure, with the previous ad hoc tribunals which were created by United Nations (UN).​[261]​ Currently the ICC has been highly criticized by African states with great support from the African Union (AU). The basis of such criticism is that ICC is politically influenced rather than being an independent judicial body. The translation for such critics is substantiated by many factors (as according to African states) including the modality of referring situations to the ICC, the jurisdiction of the Court and Complementarity principle.​[262]​  Therefore it is very essential to assess these areas which indeed seem to cause collision between ICC and African states.

4.3.1  Complementarity and Universal Jurisdiction
As well discussed in the previous chapters, the concept of Complementarity as enshrined in the Rome statute denote that the ICC does not have primacy over national courts. It promotes a responsibility to the national courts to have an original jurisdiction to investigate, prosecute and even punish the perpetrators of international crimes.​[263]​ This concept takes us to the other side of the coin meaning that national courts have responsibility under international law to investigate and prosecute international crimes. The purpose being to achieve the sustenance of peace and security, this simply referred as Universal Jurisdiction. At this point it is very crucial to understand the wording of the Rome Statute as it provides that;
	Article 17
1.	Having regard to paragraph 10 of the preamble and article 1, the Court shall determine that a case is inadmissible where:  
(a)	The case is being investigated or prosecuted by a State which has jurisdiction over it, unless the State is unwilling or unable genuinely to carry out the investigation or prosecution;
(b)	The case has been investigated by a State which has jurisdiction over it and the state has decided not to prosecute the person concerned, unless the decision resulted from the unwillingness or inability of the State genuinely to prosecute;
(c)	The person concerned has already been tried for conduct which is the subject of the complaint, and a trial by the Court is not permitted under article 20, paragraph 3;
(d)	The case is not of sufficient gravity to justify further action by the Court.​[264]​

Therefore it is crystal clear that the ICC does not have primacy over national courts, this is quite different from the prior established ad hoc tribunals by the UN. The relationship between ICC and national courts on criminal jurisdiction is well regulated based on Complementarity principle which after all it gives the domestic courts the primary duty to prosecute the international crimes.​[265]​ A good example where the Court considered the principle of Complementarity was against Abdullah Al-Senusi, the former chief of Libyan intelligence where the court ordered that Al-Senussi be subjected to prosecution by the Libyan courts as they were competent authorities to handle the case.​[266]​

The importance of complementarity principle as being a keyword in the establishment of ICC is firstly to ensure the sovereignty of the states to deal with respective matters. It includes countering international crimes independently. But secondly, to ensure national accountability, that states are actors in fighting breach of international law.​[267]​ Sovereignty is one of the most important characteristics which identify an independent state; this is clearly stipulated in the Montevideo Convention.​[268]​ A state has an ability to provide for its own well-being independent of the domination of other states.​[269]​ Now this respect for sovereignty is the one which is enshrined in the preamble in paragraph 10 of the Rome statute and article 17 of the same.​[270]​ Although there are critics that failure of complementarity to recognize the primacy of international jurisdiction leads to concession to national sovereignty, which seems to weaken the performance of the Court. The Court will not be able to ensure administration of justice if the same court bows to the demands of any single state. It is clearly difficult to obtain support from states in case grave crimes are committed specifically when the regime of such state has perpetrated on the commission of crimes.​[271]​  It seems that universal jurisdiction has to some extent stood as a bar toward smooth performance of the ICC,​[272]​ and from this point raises a question that, what are the bases of African countries to attack the Court? Does the principle of Complementarity not at the favor of member and even non member states including African states? Basically this principle is at the advantage of member states to protect the so claimed sovereignty as free and independent states, to borrow the wordings used by Tiba;
 “Complementarity is regarded ‘as an instrument to overcome sovereignty fears against the exercise of jurisdiction by the Court and as a tool to remedy shortcomings or failures of domestic jurisdiction through application of the criteria listed in Article 17.’ It is a notion designed as a compromise to sovereignty concerns and the possible shortcomings of national prosecutions that may not address impunity concerns.”​[273]​

In that case it should be understood that article 17 which is also used to determine admissibility criteria before the Court, puts a test as to what extent a national court can exercise universal jurisdiction. When national courts exercise this jurisdiction to counter violations of international law they have limits. Also to what extent if fails then the International Court will step in, specifically to situations which are covered under article 5 of the Rome statute. African states have not dared to show as to what extent they have been able to counter impunity and the ICC has interfered with such sovereignty. 

4.3.2   Powers of the United Nations Security Council
There are different ways to refer a situation before the ICC; it can be by initiating investigation by the prosecutor proprio motu, referral by the United Nations Security Council (UNSC), or by state party where the commission of crimes took place referring situation to the Court.​[274]​ Generally two actors are required so as to initiate investigations
 before the Court; state party and ICC prosecutor, or UNSC and ICC prosecutor, or ICC prosecutor and pre trial chamber.​[275]​ The UNSC has been vested with powers to refer a situation to the Court through the prosecutor. The power by UNSC is enshrined under Article 13(b) of the Rome statute. The UNSC has the power acting under Chapter VII of the Charter of UN to refer any situation to the prosecutor of ICC.​[276]​

The main purpose to enshrine such provision in the Rome statute is making the Court available to the UNSC to investigate on situation posing a threat to international peace and security. The provision in a certain way widens the jurisdiction of the court because the UNSC while acting under Chapter VII of the UN Charter can refer situations from the states which are not even parties to the Rome statute, rather parties to UN.​[277]​ There are conditions though for the UNSC to refer situation to the Court, the UNSC is supposed to refer a situation and not a specific case or crime. It is upon the Court to decide whether the situation should be investigated and which crimes should be prosecuted.​[278]​ Also the UNSC can make the referral retroactive to the date of the request; however it should not refer the situations or crimes before entry into force of Rome statute. All these formulations provide the option of referral by UNSC but again it preserves the Independence of the Court.​[279]​

Generally one of the igniting factors for the African states to stand against ICC is the role of UN Security Council; the role of Security Council can be categorized into two major parts in accordance with our discussion. The power of UNSC to refer situations to the ICC and the power of the UNSC to defer investigations or prosecutions before the ICC. Starting with the power of UNSC to refer situation to the Court, this referral process as enshrined under Article 13 (b) of the Rome statute. The UNSC can even refer a situation from state not party to the Rome statute, this power has been argued by African states as reflection to neo-colonial rule under the umbrella of international justice and thereby it is a threat to Africa’s sovereignty, peace and stability.​[280]​

The UNSC has mandate given under the Rome statute to differ any investigation or prosecution before the court by the resolution of the council passed under Chapter VII of the UN Charter.​[281]​ In 2008, Moreno-Ocampo (the then ICC prosecutor) presented evidence before ICC and prayed for arrest warrant against the Sudanese President Omar Al Bashir for war crimes, crimes against humanity and genocide. On 4th March 2009, the Court issued arrest warrant against President Al Bashir on crimes committed in Darfur – Sudan.​[282]​ After the Court to issue arrest warrant several regional organizations including African Union (AU), Arab League (AL), Non-Aligned Movement (NAM), and Organization of Islamic Conference (OIC) called for Security Council members to defer the prosecution of Al Bashir.​[283]​ The reason addressed was that indictment of Al Bashir would threaten the 2005 Comprehensive Peace Agreement (CPA). Thereafter, the AU specifically in 2008 requested deferral of Al Bashir prosecution through Peace and Security Council.​[284]​ The UNSC ignored the request by AU to defer prosecutions against Al Bashir, which made AU to call for its member states not to cooperate with the Court. The reason addressed by AU was that the UNSC disrespected AU for failure to respond to the deferral request.​[285]​

The issue of referral and deferral of situations by UNSC has been severally argued by African states and AU; several decisions have been made by AU to demand the amendment of	article 16 of the Rome statute.​[286]​ To date the efforts of African states to amend article 16 or 13 (b) of the Rome statute has not succeeded and it has been a very difficult area which threatens the relationship between the Court and Africa.  What is so important in our discussion is to analyse the role of UNSC, whether such powers vested to UNSC by the Rome statute are necessary or the assertions by African states are logically correct? It should be understood that the UNSC is the one vested with duty and responsibility to ensure peace and security of the world. And that’s why where necessary they can even engage using military actions to rescue violations of peace and security.​[287]​ 

The powers vested to UNSC are very important, particularly to those states which are not members to the Court. The only way that the perpetrators from such states can be indicted is through the powers of UNSC to refer situation before the Court. The issue of independency of the Court is still firm because the UNSC must refer a situation through the ICC prosecutor under certain conditions. As explained earlier the UNSC is supposed to refer a situation and not a specific case or crime; it is upon the Court to decide whether the situation should be investigated and which crimes should be prosecuted.​[288]​ According to Hon Dr. Mandopi it is very proper to have different modalities to refer situations to the Court, which is the only way to widen the jurisdiction of the Court so as to ensure protection of human rights violations and counter international crimes.​[289]​	
4.3.3   Immunity of sitting head of states
History has revealed that head of states for a long time have been investigated, prosecuted and even punished for commission of international crimes. There are several examples before and after World War I and II, and there are several examples within and outside the African continent.​[290]​ Some of these examples include the conviction and sentencing of former Rwandan Prime Minister Jean Kambanda,​[291]​ and conviction and sentencing of Charles Taylor of Liberia.​[292]​ But it should be noted that all of the prosecuted and sentenced leaders were former heads of states and governments and not sitting power holders at the time of prosecution until sentence.​[293]​ In recent years the ICC has received situations and initiated investigations toward sitting heads of states, one is concerning President Al Bashir of Sudan and second was against Kenyan Deputy Prime Minister who is now the President Uhuru Kenyatta, unfortunately all these situations are from Africa.​[294]​

Before going further with the discussion it is of utmost importance first to understand the provisions of article 27 of the Rome statute, which clearly stipulates that;
	“Article 27
1. This Statute shall apply equally to all persons without any distinction based on official capacity. In particular, official capacity as a Head of State or Government, a member of a Government or parliament, an elected representative or a government official shall in no case exempt a person from criminal responsibility under this Statute, nor shall it, in and of itself, constitute a ground for reduction of sentence.
2. Immunities or special procedural rules which may attach to the official capacity of a person, whether under national or international law, shall not bar the Court from exercising its jurisdiction over such a person.”

The provision of the Rome Statute where 34 of African States are parties to the statute is very clear on the immunity of sitting head of states. The Rome statute has removed immunity from sitting head of states under article 27 but in the other hand retained immunity from arrest and surrender.​[295]​ The fact that immunity is indirectly retained under article 98 of the Rome statute has in different instances raised debate and thus connected to article 27 of the statute.​[296]​  African Union in 2009 when passing the decision for non cooperation with the ICC put forward the argument that article 27 may apply to member states to the Rome statute, but what happened concerning arrest warrant against Sudan President Al Bashir where Sudan is not member state to the Rome Statute is not acceptable.​[297]​ It is very clear that UNSC can refer situation to the Court even from states not party to the Rome statute under Chapter VII of UN Charter, if the situation is successfully referred to the Court what will guide the Court to determine such matter? Obviously the Rome statute, even to states not party to the statute. The issue of immunity is nothing rather than a bar toward administration of Justice by the Court; the African States are debating with the Court on issue of immunity probably to save the African leaders from being subjected to justice, not all of them, for those who will be engaged in perpetration of international crimes. To borrow the words by Tiba;
“Both Kenya and Sudanese leaders made a Political issue out of ICC cases against them and exploited to their advantage the often alleged bias by ICC against their countries in particular and Africa in general.”​[298]​

As according to the views of law school students of Tanzania after the discussion was that, the issue of immunity has to be strictly considered as a bar toward administration of international justice. Immunity should not in any way be construed to avoid perpetrators regardless of his/her political or official position from indictment.

4.4   African Court with International Criminal Jurisdiction
Following the concerns by African states that ICC is being used as tool by western powers targeting only African states. And also following the refusal of UNSC back in 2009 to defer prosecutions against President Al Bashir, the AU made a decision to vest The African Court on Human and Peoples’ Rights (AfCHPR) with international criminal jurisdiction.​[299]​ In February 2010, the Commission of AU appointed consultant to prepare draft protocol to amend the Protocol on the statute of African Court of Justice and Human Rights, the statute was intended to amend the organization and key components of the African Court.​[300]​ The experts had a task to extend the jurisdiction of African Court so as to prosecute international crimes within the region. The draft protocol was prepared and has been considered through validation workshops and three meetings of government experts.​[301]​ The protocol was also reviewed by AU government legal experts meeting sometimes in 2012.​[302]​   

In June 2014, African heads of state and governments meeting in Malabo - Equatorial Guinea, adopted the so called Malabo Protocol, ‘A protocol on Amendments to the Protocol on the Statute of the African Court of Justice and Human Rights.’ The aim being to grant international criminal jurisdiction to the African Court, the Protocol changes the name of African Court to be ‘The African Court of Justice and Human and Peoples’ Rights.’​[303]​ In African Union 28th ordinary session held in January 2017 the AU expressed its concern for slow pace on ratification of the protocol (The Malabo Protocol) and called its member states to sign and ratify the protocol as soon as possible.​[304]​ This decision signify nothing else rather than seriousness of AU to extend the jurisdiction of AfCHPR to prosecute international crimes and also one step ahead to withdrawal from ICC.

The very important question in this discussion is upon the ability of the expected African Court with extended jurisdiction to end impunity. Starting with its legality under the ICC Statute, article 1 and 17 of the Rome statute deal with Complementarity principle where the Court complement the national courts. The provision does not in any way express to complement the regional courts.​[305]​ It is likely to cause complications on the sphere of jurisdiction between the ICC and the expected African Court. Even if African states withdraw from the Rome statute still they remain as members of UN. What if the UNSC refer situation under Chapter VII of UN Charter and the same situation intended to be referred to African Court. It will be complicated to invoke the principle of Complementarity since it is not in a clear interpretation of the Rome statute concerning regional court.

The prosecution of international crimes is not an easy task; this is because normally it involves senior state officials including sitting heads of states and military officials. It is clear that African states will not be able to enforce arrest warrants issued by the expected Africa Court even if there are clear indications on commission of crimes.​[306]​ In Africa peace and security are at the hands of heads of states, a good example is the case against Al Bashir where the African leaders stood firmly to protect Al Bashir, are they going to be able to handover another African leader to the expected African Court? The answer to this question is absolutely in negative, the African Court with criminal jurisdiction is impracticable.​[307]​ Another aspect to be determined is exercise of universal jurisdiction, African countries have failed to exercise universal jurisdiction to fight impunity, they have in several cases failed to honour their obligations to ICC to cooperate fight impunity including arrest of President Al Bashir. And will the same countries be able to exercise cooperation against African Court.​[308]​ The Present AfCHPR has received declarations from only 8 countries out of 30 member states to recognize the jurisdiction of the court concerning individuals to file complaints since the establishment of the Court.​[309]​ Are these same African countries going to cooperate and acknowledge criminal jurisdiction of the African Court of Justice and Human and Peoples’ Rights? It is quite hard to be optimistic on this. 

Another aspect to be considered is on resources, the issues of budget of the court and funds to ensure smooth operation of the Court. If African states once failed to honour their financial obligations in respect of Habre’ trial in Senegal is the same going to be able to run a Criminal chamber at the African Court?​[310]​ Currently the AU is suffering from lack of sufficient budget, which obviously could be a great hindrance for smooth applications of its organs including the Africa Court. In July 2017, during a bi-annual meeting of AU the chairman of AU Commission Moussa Faki Mahamat criticized member states for lack of solidarity for failure to fight famine and drought.​[311]​ At the time when AU was struggling to pay dues, Zimbabwe’s President Robert Mugabe sold his own cattle and handed one million US Dollars to AU.​[312]​ According to the questionnaires distributed to the lawyers​[313]​ it has indicated that almost 70% of them are worried that the new expected African Court will not be able to protect human rights to prosecution of perpetrators of international crimes. Also they are worried that African countries will not offer the required cooperation to the said Court.   








5.1   Summary
The International Criminal Court (ICC) is an international permanent court which was established in 1998 for the purpose of investigating and prosecuting perpetrators of international crimes. The crimes prosecuted by the court include the crime of genocide, war crimes and crimes against humanity. The Rome statute which establishes and governs the operation of the court provides for the jurisdiction of the court on international crimes, the principle of Complementarity which gives primacy to determine the situation by national courts. 

The ICC plays a great role in protection of human rights taking into consideration that the breach of international law has a direct connection in many aspects with international human rights law. The protection of human rights covers even African countries where it is undisputed that there are gross violations of international humanitarian law.

Africa has 34 countries which are member states to the Rome statute, despite this fact the relationship between ICC and Africa is currently in turmoil. African states have been alleging the Court to be used by western powers as a tool of neo colonialism. Questioning the ICC that why many situations referred to the court are from African states? While in reality there are several violations of international law all over the world. The relationship between ICC and Africa is not encouraging and the key issues includes the interpretation of universal jurisdiction, the principle of complementarity and the immunity of sitting heads of states. After different occasions where the African states argued that United Nations Security Council (UNSC) has been using the Court against Africa. As a result the African states decided not to cooperate with the Court, and even to withdraw from the Court. In return the African states have vowed to establish the new African Court with extended jurisdiction. That the African court be vested with criminal jurisdiction to determine international crimes under international law. 

Currently the African Union has shown that the decisions previously made are serious ones, in the 28th summit of assembly the AU made a call to member states. First to withdraw from the Court and secondly to speed-up the ratification of Malabo Protocol (which establish the new African Court with criminal jurisdiction). And for that case many questions arise concerning such decisions by the AU; will the new Court be able to fight impunity? Is withdrawal a better solution against ending impunity? What will be the relationship between the ICC and African Court? What will be the future of human rights protection in the continent?	

5.2   Conclusion
Starting with the current relationship between ICC and Africa, despite the fact that the relationship seems to be tense and African Union being convincing member states not to cooperate with the Court but it seems this is not the stand of African Continent at large. There are several Countries within Africa which still support the role of ICC, even in many AU’s decisions African States have been reserving their decisions or directly opposing such decisions. a good example is on decision of withdrawal in 28th Summit of AU where Nigeria and Senegal clearly opposed the withdrawal while several countries entered reservation to study the decision. Still there are countries which believe in the importance of the Court, so as individual Africans from members states, many authors have criticised the withdrawal of African Countries from the ICC. It is very clear that it is not a general perception that ICC Targets only Africans rather it is perceptions of some of African Leaders who probably fear the jurisdiction of the Court.

It is very important also to understand the causing factors which generally triggered the perception that ICC targets only African Countries, there are several areas of debate such as Universal Jurisdiction, Complementarity Principle and Immunity toward sitting heads of states. All these areas if well analysed are crucial threats to state officials, not every state official rather than the ones who disrespect Human Rights and Rule of law. Regardless where are they from, if its Africa or not, but it is meaningless for a leader who respect Democracy and rule of law to argue that there must be immunity to a sitting head of state who breaches humanitarian law, or the one who perpetrates international crimes. Therefore there assertions that ICC targets only African States lacks validity, it is not genuine to accuse ICC basing on few Articles from the Rome Statute which at the end are seem to be advantageous to the victims of atrocities occasioned from international crimes. 

The African Court on Human and Peoples’ Rights has been established since 1998, but in general it has not been able to protect Human Rights absolutely, one of the challenges being poor cooperation from members of AU, expanding the Court to vest criminal jurisdiction will face the same challenge. The establishment of African Court with criminal jurisdiction might be possible theoretically but very difficult in practical sense. The African Countries will not achieve victory in fighting impunity by expanding the jurisdiction of the African Court.

The future of Human Rights Protection in Africa is in dark if African Countries withdraw from ICC and if they successfully vest African Court with criminal Jurisdiction. ICC has stood as a warning to many African Regimes from violating humanitarian law, withdrawal will give a wide chance for perpetrators of international crimes to have less fear of committing such crimes. peace and security is what the international community strive for, the same should be foreseen by the African Countries, peace and security should not be put to stake. 

5.3   Recommendations
In order to ensure that the relationship between African states and International Criminal Court is revived as it was during the making of Rome statute and to ensure bright future in protection of human rights the following recommendations must be adhered to.

The first and foremost important step to be initiated is on amendment of Rome statute, if so necessary, since the perception that ICC targets only African states is entirely based on the operation of the Court then the better way is to improve the functioning of the Court through amendments. 34 States from Africa are members to the Rome statute therefore they form a big part of assembly of state parties to the Court. Through the assembly of state parties African states must initiate discussions on amendment of such provisions of the Rome statute which they believe to be hindering or suppressing their sovereignty. But it should be carefully understood that African states should propose amendments on the provisions that obviously improves the interest of justice and the interest of victims and rights of accused persons. Such amendments should have limits; there must be framework to the extent of allowing amendment. The fear for not setting limits might lead for the forum to be misused by the African countries, or even other members of ASP. The members might propose amendments which will exceed and even go beyond the sole intention of the court, i.e. to counter impunity. 		

Secondly, during the ongoing discussions on amendment and other forums for improving the relationship between ICC and African states it should be understood that the African states parties to the Rome statute are still under commitment to adhere to the Statute and honour their obligations to the Court. The State parties must cooperate with the Court in all aspects and ensure that the withdrawal strategy is suspended; the withdrawal from the Court will not help achieve triumph against fighting impunity. To protect victims against human rights violations and international crimes the African States must cooperate fully with the Court.

Thirdly, The ICC must organize forum for discussions between itself as the Court, UN Security Council and African Union to discuss issues pertaining to relationship between the Court and Africa. Due to the fact that African Union has been supporting member states from withdrawal from the Court and even calling member states not to cooperate with the Court, and UNSC mandate being one of the issues of concern for poor relationship between ICC and Africa, then it is very important for the ICC to arrange discussions forums between itself, UNSC and AU. The discussion should exhaust all maters which seem to threaten the relationship between the Court and Africa, no matter what time will be used or how many times they have to meet and discuss but amicable settlement should be achieved between ICC and African states. If possible the discussions can be supervised by UN if requested by the Court. UN non only being the peace and security machinery in the world but also there are no allegations toward UN from African states. Therefore the UN can facilitate the arrangements and supervision of such discussions. 

Another important step will be for the ICC to engage experts in international law (includes academicians, lawyers, human rights activists), UN agencies, intergovernmental organizations, NGO’s relating with human rights and international law, civil societies, and intergovernmental organizations from member states of the Court. The engagement will concentrate to discuss and analyse on how to enhance cooperation between ICC and African states. This will help not only to acquire more solutions on how to improve cooperation but it can influence even state parties to understand how important the role of the Court can be in protection of human rights and fight for impunity. 

Lastly, one of the issue which has been observed as key threat to the relationship between ICC and Africa is the role of UNSC, for that is important for UN to give more opportunity for African states to form big part of Security Council, which of course on part of non permanent members. Currently there are three African states in the UN Security Council which are Egypt, Ethiopia and Senegal. A big part of UN Security Council is formed by European Nations, it is important for African States to have more seats so as to wave the notion that the UNSC and subsequently the ICC are used against African states.
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